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portugal
tomás	pessanha,	Diogo	Duarte	de	Campos	and	luís	Vaz	Bravo

PLMJ	–	Sociedade	de	Advogados,	RL

Civil litigation system 

1	 the	court	system

What	is	the	structure	of	the	civil	court	system?

The Portuguese judicial system is complex and the competence of 
each type of court is defined considering the nature of the dispute to 
be settled. The main division established is between judicial jurisdic-
tion and administrative and tax jurisdiction.

The territory is divided for judicial purposes and normally each 
municipality has its own judicial court with generic competence. Judi-
cial courts have generic competence. However, in several municipali-
ties (especially in the main cities) there are subtypes of judicial courts 
with specific competence to deal with specific matters such as civil, 
criminal, family, commerce, labour, etc.

Taking into account the economic value of the claim, the type 
of proceedings and other circumstances, there may be sub-types of 
courts within the civil and criminal courts.

A decision awarded by a judicial court may be challenged in an 
appeal court and since 1 January 2008, only in some cases can the 
decision of the latter still be disputed at the Supreme Court.

Binding precedent law does not exist, although the Supreme 
Court may be called to render a uniform understanding on a legal 
question. Nevertheless, this uniform solution may be disputed in 
future cases.

2	 Judges	and	juries

What	is	the	role	of	the	judge	in	civil	proceeding	and	what	is	the	role	of	

the	jury?

The civil court does not investigate the facts relevant to the litigation, 
but leaves the presentation of facts to the parties. Therefore, judges 
may only decide on facts submitted by the parties and cannot go 
beyond them. 

Nevertheless, once the facts are brought before the court, the 
judge has the power to take the necessary actions in order to find 
out if they are true or false. Therefore judges assess the relevance of 
the questions put to the witnesses and may even take the lead when 
questioning witnesses. Judges can also call in witnesses not listed by 
the parties or order other kinds of evidence to be produced, such 
as expert testimony. Nevertheless, only in criminal proceedings is it 
common to see judges taking the lead in this respect.

On the other hand, judges are solely responsible for giving the 
facts their proper legal interpretation and for applying the correct rule 
of law, provided that they have primarily requested comments from 
the parties. After the evidence is produced the parties may present 
their own legal interpretation to the court.

In Portuguese civil litigation, no jury is involved in the 
proceedings. 

3	 pleadings	and	timing	

What	are	the	basic	pleadings	filed	with	the	court	to	institute,	

prosecute	and	defend	the	product	liability	action	and	what	is	the	

sequence	and	timing	for	filing	them?

A civil case to be decided in a Portuguese court passes through two 
phases: a written phase (pleadings), where almost all procedural 
activity is conducted by the parties with very little intervention from 
the judge; and a subsequent oral phase (hearings).

The institution of a product liability action starts with the filing 
of the pleading (petição inicial), which must be addressed to the com-
petent court and accurately identify the parties, the facts and their 
legal grounds, as well as the amount in dispute and the documentary 
evidence through which the plaintiff intends to prove the truthful-
ness of (all or part of) the alleged facts. However, under the principle 
of jura novit curia, the plaintiff is not required to set out the legal 
grounds in thorough detail, and such indication of legal grounds is 
not binding upon the judge, who may uphold the action based on 
alternative legal grounds.

Once the claim has been filed, the defendant is notified so that 
he or she may present a defence (and, eventually, a counterclaim) 
within, generally, a term of 30 days. The answer of the defendant 
must contain all the arguments available, either factual or legal, as 
the defendant will not have another occasion to do so (unless he or 
she presents a counterclaim).

As soon as the exchange of pleadings is complete, the terms of 
the dispute are defined and, save for exceptional situations, cannot 
be altered.

The court may then schedule a preliminary hearing (this is an 
optional phase) in which the legal obstacles to the claims (and any 
possible counterclaims) shall be discussed (although no evidence is yet 
presented), which may lead to the dismissal of the case. If the judge 
considers that all the relevant facts are already evidenced in the file 
(through documents) he or she may also decide to rule on the merits 
of the case.

If the court decides that the case should undergo trial (and this is 
the normal outcome of the preliminary hearing), it will prepare – in 
principle with the cooperation of the parties’ attorneys – a list of the 
facts that are already proved and a list of the facts that will be dis-
cussed in trial. Thereafter, the parties will be invited to indicate all the 
additional evidence they wish to produce – lists of witnesses, requests 
for expert evidence, requests for the production of documents not in 
their possession, among other evidence, must be submitted at this 
stage, since afterwards only the list of witnesses may be amended.

4	 trials

What	is	the	basic	trial	structure?

While the parties must provide proof to support their respective posi-
tions, judges may order certain actions to clarify the alleged facts, 
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provided they preserve the right of defence of both parties.
At the end of the trial, attorneys will produce oral allegations on 

the facts presented in the trial, explaining which of them (and why) 
should or should not be considered proved. Afterwards the judge 
will pass a decision on the facts, explaining which facts (of the list 
prepared in the preliminary hearing) are considered to have been 
proved by the court, why and on which grounds.

The parties will subsequently be allowed to file written submis-
sions containing their final legal allegations, through which they 
will describe their understanding of the law applying to the facts 
evidenced.

The court is then expected to render its award on the case. The 
court is bound by the facts alleged by the parties and by the relief 
sought, but is free to apply the law to the facts as it deems more cor-
rect; in particular, the court shall not be limited by any legal qualifica-
tion given to the facts by the parties.

As a general rule, trials run on consecutive days.
It is a fundamental principle of Portuguese procedural law that 

court sessions are open to the public. In exceptional circumstances, 
the public may be excluded from hearings, to protect parties’ dignity 
or to guarantee the normal working of the court. Court documents 
are not available to the public. However, third parties may access 
court records if they are able to show a legitimate interest.

As written statements are not generally foreseen in the law – 
except for cases where it is impossible or difficult to have the witness 
appear in court – all the testimonies are made live and orally.

5	 group	actions	

Are	there	class,	group	or	other	collective	action	mechanisms	available	

to	product	liability	claimants?	Can	such	actions	be	brought	by	

representative	bodies?

Portuguese law provides a wide range of collective actions. Depend-
ing on the particular situation there are four kinds of collective 
actions. Depending on the subject, a person or a representative body 
can use two class actions – the people’s action (acção popular) and 
the action for the protection of collective interests (acção para defesa 
de interesses difusos). The Consumer Protection Law (Law 24/96, of 
31 July, as amended) also establishes another collective action, the 
inhibitory action (acção inibitória), to prevent or cease any action 
concerning the health and safety of a consumer, the use of prohibited 
clauses or other commercial praxis. Lastly, the Portuguese regime 
admits that people with different claims that are originated by the 
same facts may file a group action.

6	 timing	

How	long	does	it	typically	take	a	product	liability	action	to	get	to	the	

trial	stage	and	what	is	the	duration	of	a	trial?

The first stage of the proceedings generally runs swiftly, mainly 
because the court has little intervention in the exchange of the writ-
ten pleadings. Upon the exchange, the preliminary hearing should 
be scheduled promptly but in most cases several months can lapse 
before that occurs.

Similarly, it is not possible to estimate a fixed time for an action 
to get to trial. The duration of this last procedural step depends on 
the nature and complexity of the case. The two possible degrees of 
appeal will postpone even more the rendering of a true final deci-
sion. Notwithstanding, in 2008 a reform of the civil procedure code 
was approved making the dispute of case laws at the Supreme Court 
much more difficult.

Evidentiary issues and damages

7	 pre-trial	discovery	and	disclosure

What	is	the	nature	and	extent	of	pre-trial	preservation	and	disclosure	

of	documents	and	other	evidence?	Are	there	any	avenues	for	pre-trial	

discovery?

Unlike legislation of Anglo-Saxon influence, there are no disclosure 
proceedings under Portuguese law. However, after the proceedings are 
commenced, a party may request the other party to present specific 
documents, identifying as thoroughly as possible the document and 
explaining which facts are to be proved through that same document.

Refusal to provide the documents could result in a negative influ-
ence being drawn by the court, imposition of fines against the non-
complying party and the inversion of the burden of proof. 

8	 Evidence

How	is	evidence	presented	in	the	courtroom	and	how	is	the	evidence	

cross-examined	by	opposing	party?

Generally, evidence is presented in the court room through live 
testimony. 

As already explained, written statements are normally not 
allowed in court, thus examination of witness (or of the parties them-
selves when called to the stand) is undertaken orally.

Parties should present all relevant documents with their plead-
ings. Nevertheless, a document that is considered relevant by the 
judge may be filed at a later stage (namely during the trial), even if 
the party that presents it was previously aware of its existence – in 
which case, the court will apply a fine.

The contradictory principle is a fundamental principle of Portu-
guese procedural law, therefore the parties have the right to refute 
each other’s evidence and to provide counter evidence.

The trial starts with the examination of plaintiff’s witnesses, con-
ducted by the attorney. At the end of each testimony, the attorney of 
the other party may cross-examine the witness, although he may only 
put questions to the witness in respect of  the explanations provided 
by the witness during the direct examination (this means that the 
cross examination must focus on the same subjects that the witness 
was already asked). Witnesses may be challenged and documents 
may be filed in order to discredit a statement or a witness.

9	 Expert	evidence

May	the	court	appoint	experts?	May	the	parties	influence	the	

appointment	and	may	they	present	the	evidence	of	experts	they	

selected?

Expert reports produced outside of the scope of an examination or 
investigation ordered by the court, either legal or technical, may be 
filed at any stage of the lawsuit. The signatories of said reports are 
not obliged to go to court to defend their reports, but they may 
appear as witnesses.

Parties may also request to the court an expert investigation, 
usually conducted by three experts – typically, each party nominates 
one expert and the court nominates the third. Medical investigations 
are performed by state authorities.

The experts receive a list of technical questions that they should 
answer. The parties are obliged to cooperate with the experts, pro-
viding all information they request. In view of the outcome of the 
investigation the parties or the court are allowed to request a sec-
ond investigation. In any case, the court shall not be bound by the 
answers given by the experts, but in this case the court shall justify 
its grounds for not answering in accordance with the experts. Lastly, 
the parties can demand that the experts deliver additional details 
orally in the courtroom.
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10	 Compensatory	damages

What	types	of	compensatory	damages	are	available	to	product	liability	

claimants	and	what	limitations	apply?

The Portuguese law on compensation is based on the principle of 
restitution in kind. The injured party is, by means of compensation, 
to be placed in the position in which he or she would have been if the 
damaging event had not occurred. Only when such specific replace-
ment is not possible the obligation to indemnify will be converted 
into the obligation to pay compensation in money.

The compensatory damages available in Portugal can be divided 
in two groups, material (patrimonial) and moral damages. 

Material damages encompass damages suffered and loss of profit 
(the benefits that the damaged party did not obtain in consequence 
of the damaging fact or event). 

Moral damages (pain, suffering, death) are recoverable but com-
pensation granted is usually relatively low, although the amount of 
indemnification paid has continued to increase for some years now.

11	 Non-compensatory	damages

Are	punitive,	exemplary,	moral	or	other	non-compensatory	damages	

available	to	product	liability	claimants?

Portuguese law does not recognise punitive damages as a third type 
of damages, with its own specific characteristics and requisites, in 
addition to material and moral damages.

Litigation funding, fees and costs

12	 legal	aid

Is	public	funding	such	as	legal	aid	available?	If	so,	may	potential	

defendants	make	submissions	or	otherwise	contest	the	grant	of	

such	aid?

Legal aid may be granted on the grounds of economical insufficiency 
and may imply different solutions, from exemption of court costs to 
the appointment of an attorney.

The other party can, at any time during the proceedings, request 
the national insurance (social security) services to revoke the benefit, 
if it is proven that the condition necessary for granting it no longer 
exists.

13	 third-party	litigation	funding

Is	third-party	litigation	funding	permissible?

Legal costs may be defrayed by a third party. However, to the extent 
that such a third party is not a party to the proceedings, his or her 
right to recover such costs is limited to the agreement reached with 
the party who is lawfully entitled to recover this money under the 
terms of the court order.

14	 Contingency	fees	

Are	contingency	or	conditional	fee	arrangements	permissible?

The rules of the Portuguese Bar Association forbid contingency 
fees (quota litis). It is therefore impossible to establish that fees will 
amount to a certain percentage of the value of the claim in dispute or 
that they will entirely depend of the outcome of the case.

Attorneys’ fees may, however, be composed of a fixed part 
(charged according to defined criteria such as the time spent, the 
complexity of the issue under discussion, the importance of the serv-
ice provided and the wealth of the client) that may (or not) be sup-
plemented by a success fee in view of the results obtained (which 
should be established within reasonable limits).

15	 ‘loser	pays’	rule

Can	the	successful	party	recover	its	legal	fees	and	expenses	from	the	

unsuccessful	party?

During the lawsuit, both parties shall be called to make payments on 
account for costs and, upon rendering its decision, the court deter-
mines the total amount of costs. 

However, at the end of the proceedings, the court shall determine 
the proportion of costs to be borne by each party. As a general rule 
the losing party shall bear the full amount of the costs. Notwithstand-
ing, each party shall bear the fees of its respective lawyers, except 
when the parties agreed otherwise or, to a limited extend, if the judge 
decides to sanction the losing party for litigating in bad faith.

Sources of law

16	 product	liability	statutes

Is	there	a	statute	that	governs	product	liability	litigation?	

Further to the Consumer Protection Law, product liability is spe-
cifically governed in Portugal by Decree-Law 383/89 of 6 Novem-
ber, which implemented Directive 85/374/EEC of 25 July 1985, as 
amended by Decree-Law 131/2001 of 24 April, implementing Direc-
tive 1999/24/EC of 10 May 1999. 

The above Decree-Law (the Product Liability Statute) provides 
statutory basis for no-fault liability (strict liability) by the producer 
(or importer or supplier) if a person suffers death, personal injury or 
material damage to an object due to the defect. In respect of material 
damage, this applies only if objects, other than the defective object, 
are damaged and the said objects according to their nature are in 
private use and mainly used by the person who suffers the damage. 
Damages to goods are only recoverable to the extent they exceed the 
value of e500. 

This type of liability may not be excluded or limited in relation 
to the injured party, being deemed as non-written, any provisions to 
the contrary, and the same shall not set aside liability arising from 
other legal provisions. In other words, the Product Liability Statute 
does not replace the existing general liability rules, it merely supple-
ments them.

17	 traditional	theories	of	liability

What	other	theories	of	liability	are	available	to	product	liability	

claimants?

Product liability is provided for under the general tort provision (set 
forth in the Portuguese Civil Code), as well as the strict liability under 
the Product Liability Statute. 

Notwithstanding the comprehensive special statutory provisions, 
general tort liability remains of considerable significance. In fact, the 
Product Liability Statute does not apply to all claims for damages 
based on defective products. This Statute is, for example, not appli-
cable in relation to damaged products which are not consumer prod-
ucts. Furthermore, liability under the Product Liability Statute also 
requires that the damage is caused by a defect in the product. Apart 
from these cases, the person claiming damages may claim compensa-
tion under the basic provision on tort liability, provided by the Civil 
Code.

However liability under the general tort provision depends on 
the existence of fault (culpa) (along with other prerequisites: the fact, 
the unlawfulness, the attribution of the fact to the injuring party, 
the damage and the adequate causation between the fact and the 
damage) and therefore is associated with more onerous conditions 
compared to liability under the Product Liability Statute.

There can also be contractual liability according to which the 
debtor guilty of breaching his or her obligation becomes liable for 
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the damages caused to the creditor. Fault is also a general prerequi-
site of contractual liability, although in this case its existence is pre-
sumed, causing the shifting of the burden of proof, which therefore 
belongs to the breaching party (provided that there was a breach of 
contract). 

18	 Consumer	legislation

Is	there	a	consumer	protection	statute	that	provides	remedies,	

imposes	duties	or	otherwise	affects	product	liability	litigants?

The Consumer Protection Law defines the legal regime of consumer 
protection, which provides that the seller is liable to the consumer for 
any lack of conformity on the delivered goods within the contract. In 
this case, the consumer shall be entitled to the remedy of the lack of 
conformity, either by repair or replacement of the goods, to an appro-
priate reduction of the price or to the termination of the contract.

One may also refer to Decree-Law 67/2003 of 8 April, which 
implemented in Portugal the European Directive 1999/44/EC of 25 
May 1999, as amended by the Decree-Law 84/2008 of 21 May, on 
certain aspects of the sale of goods to consumers and associated guar-
antees, approving a new legal regime governing compliance of goods 
with the respective sale and purchase contract.

This specific regime applying to sale and purchase contracts 
executed between a professional seller and consumer, derogates the 
traditional general regime of contractual liability based on fault (even 
if presumed) foreseen by the Portuguese Civil Code and detailed in 
question 17.

19	 Criminal	law

Can	criminal	sanctions	be	imposed	for	the	sale	or	distribution	of	

products	determined	to	be	defective?

Under the Portuguese Criminal Code, anyone who, in an item’s 
use, production, making, manufacturing, packaging, transportation 
or processing, or in any other activity, creates a danger to life or 
physical integrity by corrupting, counterfeiting, altering, reducing 
the nutritional or therapeutic value of any substances intended to 
be consumed by others (by eating, chewing, drinking or using for 
medical purposes), may be sentenced to one to eight years in prison. 
If the action is the result of negligence, the sentence is reduced to 
a maximum of three years in prison or a fine. The same applies to 
anyone who creates a danger to life or physical integrity by import-
ing, concealing, selling, displaying for sale, and holding in deposit 
for sale or, in any way, delivering substances that are subject to the 
actions referred above, or that have expired, are damaged, corrupted 
or altered. If danger is created by negligent conduct, the sentence is 
reduced to a maximum of five years in prison.

In addition, Decree-Law 28/84 of 20 January approved the legal 
regime applying to anti-economic infringements and infringements 
against public health. 

According to this Decree-Law (as amended to date), anyone who, 
with the intent of deceiving another party in their relations, inter 
alia manufactures, transforms, imports, exports, re-exports, holds 
in deposit or exhibition for sale, sells or puts in circulation by any 
way goods of a different nature, or of a lower quality than presented 
or appeared, shall be punished with up to one year of prison (or six 
months in case of negligence) or a fine. The act lists several other 
criminal offences and misdemeanours, including situations that may 
be relevant for the subject matter under analysis, like offences dealing 
with defective food products; however, due to the specificity of these 
offences, they shall not also be considered further in this work.

20	 Novel	theories

Are	any	novel	theories	available	or	emerging	for	product	liability	

claimants?

Novel theories for product liability claimants are not known.

21	 product	defect

What	breaches	of	duties	or	other	theories	can	be	used	to	establish	

product	defect?

It is generally accepted that there are three main types of defect:
•  manufacturing defects, resulting from faults in the production 

process, which usually affect isolated products belonging to a 
series;

•  engineering or design defects, resulting from errors in technical 
drawings previous to manufacturing (ie, the technical engineer-
ing or design of the product), which usually affect all manufac-
tured units; and

•  information defects, resulting from erroneous, incomplete or 
insufficient information that misleads the consumer on how to 
use the product or the product’s level of safety.

22	 Defect	standard	and	burden	of	proof

By	what	standards	may	a	product	be	deemed	defective	and	who	bears	

the	burden	of	proof?	May	that	burden	be	shifted	to	the	opposing	

party?	What	is	the	standard	of	proof?

Under the Product Liability Statute, a product is considered defective 
when it fails to provide the safety that a person is entitled to expect, 
taking all circumstances into account, including the presentation of 
the product, the use to which it could reasonably be expected that 
the product will be put, and the time when the product was put into 
circulation. Nevertheless, a product will not be considered defective 
for the sole reason that a better product is later put into circulation.

Although no specific provision exists in the above statute on 
the burden of proof, under the general rule of Portuguese law, the 
injured party must produce evidence of the damage, the defect and 
casual relationship between the defect and the damage. The only 
prerequisite that the injured party does not have to prove is the fault 
of the producer, once there is a strict liability regime.

In Portugal there are no standards by which the defect must be 
proven. In order to consider a fact proven the judge has to be con-
vinced. The judge will freely analyse the evidence brought and will 
then render a grounded decision. Nevertheless, one can say that to 
convince a judge it is necessary to demonstrate the fact, and not 
enough to demonstrate a mere probability.

23	 possible	respondents

Who	may	be	found	liable	for	injuries	and	damages	caused	by	defective	

products?

For the purposes of the Product Liability Statute, a ‘producer’ is 
taken to mean the manufacturer or producer of a finished product 
or any component of it; the importer (into the EU) of the product, 
any person who by putting his or her name, trademark or other 
distinguishing feature on the product, has held himself or herself out 
to be the producer; or any person supplying the product where the 
producer cannot be identified.

The representative of the producer, in the area of residence of the 
consumer is jointly liable with the producer towards the consumers. 
For the purposes of the future Consumer Code, a ‘representative of the 
producer’ shall mean any person or entity acting as a commercial dis-
tributor of the producer and/or authorised centre of after-sales service, 
with the exception of independent sellers who act only as retailers.
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If several entities respond for the damages, they shall be liable 
jointly and severally. 

Without prejudice to the above, the liability of the producer shall 
not be reduced when the damage is caused both by a defect in the 
product and by the act or omission of a third party.

However, in cases when faulty conduct of the injured party con-
tributes to cause the damage, the court may, having regard to all the 
circumstances, reduce or disallow the liability of the producer.

24	 Causation	

What	is	the	standard	by	which	causation	between	defect	and	injury	or	

damages	must	be	established?	Who	bears	the	burden	and	may	it	be	

shifted	to	the	opposing	party?

The defect must be an adequate condition to cause damage. The 
plaintiff must prove the causality. However, in some circumstances 
regarding product liability, Portuguese legal authors and courts state 
that, whenever the defect of the product is demonstrated, then cau-
sality between defect and damage may be proved according to rules 
of social experience and rules of probability, instead of the scientific 
evidence of causality between defect and damage.

On the other hand, the courts only demand that the plaintiff 
proves the existence of the defect at the time the damage occurred, 
since there is an iuris tantum presumption that the defect already 
existed at the time the product was put into the market. 

25	 post-sale	duties

What	post-sale	duties	may	be	imposed	on	potentially	responsible	

parties	and	how	might	liability	be	imposed	upon	their	breach?

According to Decree-Law 69/2005 of 17 March, which implemented 
Directive 2001/95/EC of 3 December 2001, thereby regulating the 
general safety of the consumer goods and services, the producers are 
obliged to adopt measures commensurate with the characteristics of 
the products that they supply enabling the consumers to be informed 
of risks which these products might pose and to take appropriate 
action including withdrawal from the market, adequately and effec-
tively warning consumers or even recall from consumers.

However, the recall or withdrawal may be ordered by the Por-
tuguese Commission for the Safety of Services and Goods if the 
actions carried out by the producers or distributors are not sufficient 
or when such recall or withdrawal is determined by the European 
Commission.

Both producers and distributors are obliged to pass on to the 
Consumers’ Institute (Instituto do Consumidor) information on 
products that they have placed on the market, whenever these prod-
ucts might be dangerous to the consumers.

The breach of these obligations may result in imposition of fines 
against the non-complying party.

Limitations and defences 

26	 limitation	periods

What	are	the	applicable	limitation	periods?

The limitation period for claims under the Portuguese Liability Stat-
ute is three years. The period begins with the point at which the 
injured party acquires knowledge (or should reasonably acquire 
knowledge) of the damage, the defect or the person who is liable for 
compensation.

Claims under the Product Liability Statute are extinguished, how-
ever, at the latest, 10 years after the manufacturer of the product that 
has caused the defect has brought the product into the market. The 
filing of the claim prior to the expiry of the limitation period prevents 
the extinction of the claim.

27	 State-of-the-art	and	development	risk	defence

Is	it	a	defence	to	a	product	liability	action	that	the	product	defect	was	

not	discoverable	within	the	limitations	of	science	and	technology	at	

the	time	of	distribution?	If	so,	who	bears	the	burden	and	what	is	the	

standard	of	proof?

Producer liability is excluded if the state of scientific and technical 
knowledge at the date on which the producer put the product on the 
market did not lead to the product being considered as defective. 
However, a manufacturer’s personal knowledge must not be taken 
into account; the impossibility must be absolute and objective.

According to the Portuguese general law, the producer bears the 
burden of proof.

28	 Compliance	with	standards	or	requirements

Is	it	a	defence	that	the	product	complied	with	mandatory	(or	voluntary)	

standards	or	requirements	with	respect	to	the	alleged	defect?

In principle the mere compliance with mandatory (or voluntary) 
standards is not a defence, as Portugal has a strict liability regime. 
Nevertheless, if the defect is due to the compliance with mandatory 
legal rules or a binding measure the producer is not liable.

29	 other	defences

What	other	defences	may	be	available	to	a	product	liability	defendant?	

The producer can only invoke the exemptions expressly set out 
under the Product Liability Statute, on the basis of which liability 
is excluded:
• if the producer did not put the product on the market;
•  if the defect which caused the damages did not exist when the 

producer put the product on the market;
•  if the producer did not manufacture the product for sale or for any 

other form of distribution for payment, and did not manufacture 
or distribute the product in carrying on its business activities; or

Indeed,	the	legislation	published	in	recent	years	has	been	immense,	

due	to	the	constitutional	imperative	of	consumer	protection	and	to	the	

various	European	Community	Directives	with	the	same	objective.

In	order	to	address	the	inconveniences	arising	from	the	

proliferation	of	consumer	protection	laws	in	recent	years,	the	

Portuguese	government	appointed	a	task	force	(Commission)	to	which	

the	preparation	of	a	Consumers	Code	was	committed.

This	Commission	has	already	published	the	project	of	Consumers	

Code,	which	is	currently	under	public	discussion.	This	Code	will	revoke	

most	(if	not	all)	existent	acts	in	the	field	of	consumers	rights,	fully	

replacing	the	legal	framework	presently	in	force.

However,	the	Code	will	not	lead	to	a	material	change	of	the	

principles	and	rules	applicable	nowadays;	in	fact,	it	mainly	aims	

to	compile	all	the	current	legislation	into	a	single	act,	with	clear	

advantages	in	terms	of	rationality	and	systematic	unity.

Update and trends
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•  if, in the case of a component, the defect is attributable to the 
design of the product in which the component has been fitted or 
to the instructions given by the manufacturer of the product.

Jurisdiction analysis 

30	 Status	of	product	liability	law	and	development

Can	you	characterise	the	maturity	of	product	liability	law	in	terms	of	its	

legal	development	and	utilisation	to	redress	perceived	wrongs?

Introduction in Portugal of a product liability statute, along with a 
new consumer’s law approved in 1996, triggered a double perspective 
in the legal analysis of product liability-related issues: the general or 
traditional regime, comprising contractual and tort liabilities, and the 
special regime of liability without fault of the producer and supplier. 
The co-existence of these regimes raises problems of interpretation 
and application of the different set of rules.

The efforts in the development of the protection granted to con-
sumers still continue, namely with the implementation of Directive 
2001/95/EC by means of Decree-Law 69/2005 of 17 March, to guar-
antee a bigger general safety of products.

Thus, from a legislative point of view, the Portuguese product 
liability law guarantees parties injured by a defective product an 
adequately broad protection, in line with EU standards.

31	 product	liability	litigation	milestones	and	trends

Have	there	been	any	recent	noteworthy	events	or	cases	that	have	

particularly	shaped	product	liability	law?	Has	there	been	any	change	in	

the	frequency	or	nature	of	product	liability	cases	launched	in	the	past	

12	months?

With the exception of a case in which the Supreme Court decided 
that the sale of animals infected with brucellosis corresponds to a 
sale of defective products, no major events or milestones in product 
litigation can be mentioned in Portugal so far.

32	 Climate	for	litigation

Please	describe	the	level	of	‘consumerism’	in	your	country	and	

consumers’	knowledge	of,	and	propensity	to	use,	product	liability	

litigation	to	redress	perceived	wrongs.

In the past three decades Portugal has changed profoundly. Besides 
the obvious changes in the political sphere, social and economic 
changes are also remarkable. The country has awakened to the rights 
of citizens as consumers, a revolution in attitudes to which the Portu-
guese consumers association ‘DECO’ has contributed decisively.  

However, in general, there has been no significant activism relat-
ing to product liability in Portugal. The claims experience of Portu-
gal, one of the EU countries that prior to the Directive did not have 
a national product liability law, has not reported any appreciable 
change as a result of the implementation of the Directive.
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