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DECISAO DO TRIBUNAL DO COMERCIO DE LISBOA
REFORCA PROTECCAO LEGAL DO SIGILO PROFISSIONAL

DE ADVOGADOS DE EMPRESA

DECISION OF LISBON COMMERCIAL TRIBUNAL
REINFORCES LEGAL PRIVILEGE PROTECTION OF IN-
HOUSE LAWYERS

As garantias legais de proteccao do sigilo profissional dos
Advogados de empresa foram reforgadas por decisio recente
do Tribunal do Comércio de Lisboa. O recurso patrocinado
por PLM]J resultou no reconhecimento pelo Tribunal de que
as investigagoes efectuadas pela Autoridade da Concorréncia
em procedimentos sancionatérios de direito nacional se
aplicam as regras nacionais. A sentencga afastou, portanto,
o tratamento da matéria a luz do direito comunitério, que
ndo estende o ambito da protecgdo do sigilo profissional
aos Advogados de empresa (cfr. acérdao de 17 de Setembro
de 2007 do Tribunal de Primeira Instancia das Comunidades
Europeias, nos Processos T-125/03 e T-253/03, Akzo Nobel
/ Comissao).

De facto, na decisao proferida na semana passada, o Tribunal
do Comércio de Lisboa entendeu que o Advogado de
empresa, o in-house lawyer, em Portugal, desde que tenha
sido contratado para exercer a sua actividade de Advogado
e se encontre inscrito na Ordem dos Advogados, esta sujeito
aos mesmos deveres e as mesmas regras que os Advogados
externos. Em consequéncia, a sentenga reconhece que aos
Advogados de empresa sdao devidas as mesmas garantias e
defesas que aos demais Advogados, nos termos dos arts.
208.° da Constituicao da Republica Portuguesa e 67.° do
Estatuto da Ordem dos Advogados.

Conforme ressaltado na referida decisao, a regra comunitaria
que foi criada por via jurisprudencial ndo € aplicavel em
procedimentos sancionatdrios de direito nacional. A questao
é regida pela lei portuguesa, que reconhece directamente
a protecgao do sigilo profissional e nao o limita aos Advogados
externos. Em consequéncia do exposto, a busca realizada
no gabinete do Advogado interno da recorrente foi
considerada nula, assim como a apreensdo efectuada,
prejudicando a utilizacdo de tais elementos como prova,
em conformidade com o disposto no art. 126.° n.° 3 do
Cédigo de Processo Penal.

Legal guarantees of legal privilege protection were reinforced
by a recent decision of the Lisbon Commercial Tribunal. The
appeal sponsored by PLM] resulted in the recognition by the
Tribunal of the application of national rules to investigative
proceedings carried out by the Portuguese Competition
Authority. Therefore, the decision dismissed the application
of European Union’s law interpretation of this matter, which
does not extend legal privilege protecting communications
between external lawyers and their clients to in-house lawyers
(in accordance with the decision of the Court of First Instance
of 17 September 2007 on processes T-125/03 and T-253/03,
Akzo Nobel / Comission).

In fact, in its decision of last week, the Lisbon Commercial
Tribunal ruled that an in-house lawyer who is currently a
member of the Bar Association and has been hired to practice
lawyer’s activities is subject to the same duties and rules as
external lawyers in Portugal. Consequently, the decision
recognizes that the same guarantees and defenses are
applicable to both external lawyers and in-house lawyers,
in the terms of Article 208 of the Constitution of the Portuguese
Republic and Article 67 of the Portuguese Bar Association
Statute.

As pointed out in the decision, the European Union law rule
created by jurisprudence is not applicable to investigative
procedures carried out under national law. The matter is
regulated by Portuguese law which recognizes the protection
of legal privilege and does not limit it to external lawyers.
Thus, the investigation carried out in the in-house lawyer’s
office and the following seizure were considered invalid,
preventing the use of such elements as proof, in conformity
with Article 126(3) of the Code of Criminal Procedure.
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Por fim, embora se tratasse de questao secundaria no contexto Finally, albeit it was a secondary issue in the context of that case
do caso concreto, pelo que foi apenas marginalmente and, therefore, only briefly discussed by the Tribunal, it is
discutida pelo Tribunal do Comércio de Lisboa, cumpre noteworthy that the ruling also mentions the “geographical”
notar que a referida sentenga se pronuncia igualmente sobre scope of legal privilege. According to the decision, only the in-
a abrangéncia “geografica” do sigilo profissional garantido house lawyer’s office — or, if the in-house lawyer does not have
ao Advogado de empresa. De acordo com esta decisao, his own office, his desk and other places over which he has
entende-se serem locais sujeitos a protecgdo “automatica” exclusive authority - are automatically protected by legal privilege.
apenas o gabinete préprio do Advogado de empresa ou, Documents found out of such places are considered not covered
caso este ndo disponha de gabinete préprio, a sua secretaria by legal privilege protection. Hence, there is still an important
e 0s locais sobre os quais disponha de dominio exclusivo. ambiguity in relation to the extension of legal privilege to internal
Os documentos encontrados fora desses locais sao communications involving in-house lawyers and filed out of their
considerados excluidos da protecgdo do sigilo profissional. office.

Subsiste, portanto, uma importante ambiguidade quanto a
extensdo da confidencialidade das comunicagdes enviadas
internamente pelo Advogado de empresa e arquivadas noutros
locais.
Lisbon, 29 January 2008

Lisboa, 29 de Janeiro de 2008
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