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PUBLIC PROCUREMENT IN THE REPUBLIC OF MOZAMBIQUE
RERIERBERWE

PUBLIC PROCUREMENT IN THE REPUBLIC OF
MOZAMBIQUE

I. FRAMEWORK

The legal framework for public procurement in Mozambique is currently laid down in Decree 15/2010, of 24 de May', which approved
the new “Regulations for Public Works Contracting, Supply of Goods and Provision of Services to the State” (the “Regulations”).

Even from a brief analysis of this piece of legislation, its importance in the context of contracts with the State in the broad sense is clear
to see.

Also by way of an introduction, it is important to emphasise that we are dealing with legislation that takes what we can say is a successful
unitary approach to the issues most relevant to the area of public procurement, including the system for the most important administrative
contracts. In a word, it can be said that the Regulations under analysis are a very useful codification of this (always) complex theme.

1. SUBJECTIVE SCOPE OF APPLICATION, CORE PRINCIPLES AND RULES OF PUBLIC PROCUREMENT
1. The Regulations under analysis apply to all State bodies and institutions, including local government and State companies?.

2. The Regulations enshrine traditional guiding principles for the activities of public authorities from among which we would highlight
the principles of legality, proportionality, transparency, equality and good faith.

However, it should also be pointed out that, alongside these fundamental principles which should guide the conduct of the State in
the sense already referred to, express provision is also made for other specific principles on issues of adjudication, such as, inter alia,
the principles of stability, competition and sound financial management.

We must also stress that, under article 4 of the Regulations?®, there is an express reference to the “other principles of public law”, which
means we should not lose sight, in the application of the said Regulations, of the provisions of articles 4 to 14 of Decree 30/2001 of
15 October, which establish the “Rules for Operation of Public Administration Services”.

3. The usual rules that shape public works contracting and the acquisition of goods and services are those of public tender procedure
(see article 7).

By contrast with the “general system” (of public tender), we have what is called the “special system”. This system requires the application
of rules different to those set out in the Regulations for specific public procurement cases in which a treaty or other type of international
agreement determines the adoption of distinct procedural rules. We also have what is called the “exceptional system”. Where the
proper “public interest” grounds exist, this system allows the contracting public entity to choose one of the following pre-contractual
procedures: tender with prior qualification, limited tender, two-stage tender, tender by bidding, small-scale tender* and private treaty®).

4. Individuals and companies, both Mozambican and foreign, that meet the legal, financial/economic and technical requirements and
have their tax situation in order in accordance with the Regulations (see articles 20 to 30) are considered to be “eligible” for tenders
for public works and the supply of goods and services.

In the context of this “qualification”, we highlight the need for the proposals to be accompanied by the commercial registration
and the public deed or other equivalent document, a declaration signed by the bidders that they do not have any of the various
applicable “impediments” (see article 21), the consortium project or agreement for establishment of a consortium (in cases of groups
of companies), the periodic declaration of income and annual declaration of accounting and tax information, asset situation and
accounting information for the latest financial year presented in accordance with the law, a declaration that there are no applications
for insolvency against the entity (and that it has not requested any arrangement with its creditors), a certificate proving registration or
enrolment in a professional activity compatible with the subject matter of the contract in question, a licence or equivalent document
issued by the appropriate body in the case of activities subject to such requirements.

1-This Decree repealed Decree 54/2005, of 13 December.

2- For the purposes of the Regulations, all companies in which the State holds 100% of the respective share capital are considered to be “State” companies.

3- Where there is no express indication or other legislative source, all legal provisions should be understood to be provisions of the Regulations approved by Decree
15/2010, to which we have been referring.

4- The enshrinement of the small-scale tender process represents one of the innovations introduced by the Regulations which have grouped together and established
a system for a set of scattered references that the old Decree 54/2005 contained in relation to small-scale tender processes. It also established a collection of rules that
are specifically applicable to this type of tender and through these provisions it seeks to make the legal framework for public procurement in Mozambique faster and
more efficient. It should be noted that only individuals, micro and small companies (as defined by the Regulations) may take part in these small-scale tender procedures.
5-Turning our attention to the relevance of the private treaty procedure (see article 113), we would like to make it clear that this “mechanism” may be used, for example
in cases of “emergency”, rectius, urgency in contracting, in cases in which a prior public tender was abandoned, in cases that involve “secret” military contracting or
acquisitions, in case of rental contracts. It should be noted that all the said adjudication procedures are sufficiently regulated in the Decree we have referred to.
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In this respect it is important to point out that “foreign bidders” have the option of presenting documents “equivalent” to the ones required from
“domestic bidders”.

On the same point, the Regulations provide that “foreign bidders” should be able to demonstrate their legal, economic/financial and technical
qualifications as well as their tax situation in their respective country of origin is in order.

However, they must have a “proxy” resident and domiciled in Mozambique with special powers to accept service of summonses and
subpoenas, and answer administratively and legally for their acts. (The relevant power of attorney or other official appointment document must
be filed with the proposal to be submitted in the public tender or other type of pre-contractual procedure).

An this point, something that is worthy of particular attention is the fact that contracting public entities may restrict the participation of “foreign
bidders” in significant adjudication processes, that is processes of a value of less that ten million five hundred thousand meticals in the case
of public works contracts and five million two hundred and fifty thousand meticals in the case of acquisition of goods and (see articles 26
and90°").

In any case, this type of limitation is dependent on the prior and well-grounded authorisation of the relevant Minister.

5. In relation to the evaluation and decision criteria — that is, the adjudication criteria — it is important to mention that the overriding criterion
is the “lowest price”®.

Consequently, in general, the proposal with the lowest price is the proposal chosen for the purposes of adjudication. In the event of a tie, the
final classification of the bids is established by a “draw” (seearticle38).

Exceptionally under the Regulations, the adjudication criterion may be a “combined criterion”, which means a criterion that takes into
consideration the technical evaluation of the proposal and the respective price. Naturally, there must be sufficient grounds to take this approach?®.

In situations where there is a tie in the evaluation of proposals, the best technical proposal will prevail. If the tie in the classification
of proposals persists, there will be a “draw” in the context of the public session'®.

I11. PUBLIC WORKS CONTRACTS
1. Public works contracts are considered to be administrative contracts by legal definition (see article 40 (1))'".

Two corollaries immediately result from this: on the substantive level, these contracts are subject to the system of administrative law'?;
on the procedural level, these contracts are subject to the jurisdiction of the administrative courts. On this latter issue, it is important
to point out that the Regulations allow for the existence of dispute resolution clauses in these contracts. However, the arbitration must
take place in Mozambique and in Portuguese.

2. A performance bond must be provided as a condition precedent to the making of a public works contract'.
Contrary to what happened when the old Decree54/2005 was in force, this obligation does not have to be expressly included in the tender documents.

3. In general, we can say that these Regulations are sparse in their regulation of public works contracts and surprising in the absence
of rules (which are very common in other comparable legislation) on the formalities for the consignment of works, the rules for
evaluating works, the reasons for suspension of works, cases of accidents or force majeure, particularly difficult circumstances,
financial equilibrium and changes in circumstances — the substitution of Decree 54/2005 by the new Decree not having remedied
the fragilities mentioned above.

Having made this observation, the problems of which may as quickly as they were announced be resolved by recourse to the civil law,
we must, however, underline the existence of rules on the supervision of the works, the provisional and definitive acceptance of the
works, the prerogatives of authority of the contracting public entity (the developer), the limited cases for alteration of the contractual
provisions, the grounds for termination of the contract and the respective consequences.

The maximum guarantee period for the works is five years form the date those works are concluded'.

6- The value of the limits applicable to these adjudication processes that can be restricted to “domestic bidders” was increased considerably by the new Decree, making
this option even more significant.

7- Naturally, this is a case of a legal option and, as a consequence, it may or may not be adopted. However, it should be noted that if the contracting public entities do
not opt to apply this significant restriction, they are obliged to observe “margins of preference to Mozambicans” capable of benefitting domestic bidders — whether in the
case of public works or that of the acquisition of goods and services. In the latter case, proof must be offered of the incorporation of domestic factors in the goods to be
acquired, the value of which must correspond to at least twenty per cent (see article 26 nos. 3, 4 and 5).

8- We would like to point out that, contrary to usual practice in other legislation of the same type, there is no legal rule that determines that an abnormally low priced
proposal should be the subject of clarification to be requested from the bidder by the tender jury.

9- One of the innovative measures introduced by the new Regulations consists of the inclusion among the factors to be included in the technical evaluation, which
together with the price, makes up the combined criterion that may govern the adjudication, of the possession of a valid certificate with seal of the right to use the slogan
“Orgulho Mogambicano”* — Made in Mozambique” [*Mozambican Pride]. The right to use this slogan arises from various provisions in the Regulations and seeks to
encourage domestic bidders to adopt it (see articles 37 (4) and 39(1)).
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On this point it should also be noted that under article 2 of Decree 15/2010, it falls to the ministers of finance, industry and trade,
public works and housing, and health and education to approver, under joint legislative instruments, the specific tender documents
for each State tender process. This means that there is nothing to prevent, and quite the contrary, some of the issues not covered in the
Regulations under consideration being regulated in the said tender documents (for each specific case).

4. A final word is needed to draw attention to the provisions of the Regulations in relation to what is called the “register” (see article 58).

For the sake of brevity, it is important not to disregard the existence of a “single register” of contractors for public works, and supplies of
goods and services, that are eligible to take part in adjudication proceedings.

The said register is permanently open to entities that want to register and offers the advantage — which we must emphasis is extremely
significant — of removing the need for duly registered entities to present the items described above that are required for them to qualify.

5. The final point that merits attention is that complaints may be made to the contracting public entity about that the acts of classification
and de-classification provided for in the Regulations. The possibility of appeal to the appropriate authorities also exists. Under the previous
system only the act of adjudication was subject to such measures.

There will always be the possibility of appeal to the courts against a rejection decision made in the context of an appeal to a higher authority'®.

On this issue, it should be noted that, at only three business days, the time limits to make a complaint or to lodge and appeal to a
higher authority are clearly very short.

In conclusion, it can be said that we are facing a piece of legislation which is essential reading for anyone who might be interested in
entering into a contract with the Republic of Mozambique.

10- We stress that the adjudication of concessions for public works or services is done with recourse to the other types of adjudication criteria, that is, the greatest
offer of price for the attribution of the concession, the lowest rate or price to be applied to the users of the public service, the best quality of services or goods to
be made available to the public and the best handling and satisfaction of demand. These criteria may be considered independently or jointly. It is clear that there
is legislation specific to the attribution of concessions in the energy sector, specifically in the areas of electricity and oil.

11- We now limit ourselves to this brief note on public works contracts as they are the most relevant, although the considerations set out here are, generically,
applicable to contracts for the supply of goods and acquisition of services, specifically as to the legal nature of all these contracts as administrative contracts and,
in the same way, in respect of the powers of compliance on the part of the contracting public entity.

12- As the Regulations state, this contractual type is also subject to the “general theory of contracts and, only on a secondary level, to the provisions of private
law (see article 40 (2)).

13- The provision of a definitive guarantee may be dispensed with in the case of small-scale contacts for works, the supply of goods and the provision of services.
This may also happene in the event of the selection of individuals for the provision of consultancy services, an issue also regulated by this legislation.

14- Article 50 of the Regulations allows for the term of the guarantee for the works to be shorter than five years but never shorter than one year.

15- It should be noted that the new Regulations now makes the official registration of public works contractors depend on the presentation by the interested party
of the licence issued by the Civil Construction Contractors Licensing Commission (see article 60 (2)).

16- For us the, an appeal to a higher authority means a necessary appeal to a higher authority. In other words, to appeal to a court, it is a pre-requisite that there
has already been an appeal to a higher authority.

This Newsletter is intended for general distribution to clients and colleagues and the information contained herein is provided as a general and abstract overview. It should
not be used as a basis on which to make decisions and professional legal advice should be sought for specific cases. The contents of this Newsletter may not be reproduced,
in whole or in part, without the express consent of the author. If you should require further information on this topic, please contact Luis Saragga Leal (luis.saraggaleal@
plmj.pt) or Manuel Santos Vitor (manuel.santosvitor@plmj.pt).
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