INFORMATIVE

NOTE

PLM) Nl

SOCIEDADE DE ADVOGADOS, RL

Sharing Expertise.
Innovating Solutions.

EU AND COMPETITION LAW

THE BPP JUDGMENT

On 12 December
2014, the General
Court ruled on the
action for annulment
filed by Banco
Privado Portugués,
SA (hereinafter,
“BPP”) and Massa
Insolvente do Banco
Privado Portugueés,
SA concerning a
Commission decision
dated 20 July 2010.

On 12 December 2014, the General Court
ruled on the action for annulment filed by
Banco Privado Portugués, SA (hereinafter,
“BPP”) and Massa Insolvente do Banco Privado
Portugués, SA concerning a Commission
decision dated 20 July 2010'. Said decision,
upheld by the General Court, declared the
State aid received by BPP incompatible with
the internal market as from 5 December 2008
and thus ordered the Portuguese Republic to
secure its recovery.

The abovementioned State aid consisted of a
bank guarantee issued by the Portuguese State
on a loan of € 450 million granted to BPP by
a consortium of six Portuguese banks in order
to rescue BPP from the serious liquidity issues
it was facing at the time. This guarantee was
granted in December 2008 for a period of 6
months and notified to the Commission. In
March 2009, the Commission decided, as an
emergency measure, not to raise objections
to this bank guarantee. However, Portugal
was required to submit a restructuring plan for
BPP within six months (by 5 June 2009§)and to
notify the Commission of any extension of the
bank guarantee’s duration.

The duration ofthe bankguarantee wasindeed
extended and allegedly the Commission was
informed but never formally notified.

1 Case T-487/1, Banco Privado Portugués etal. v. Commission.

Portugal also purportedly failed to submit
the required restructuring plan, which in
the Commission’s view rendered the aid
incompatible with the internal market
since 6 June 2009. In the meantime, on 15
April 2010, the Bank of Portugal revoked
BPP’s banking license, which led to its
bankruptcy and to the enforcement of the
bank guarantee by the bank consortium.

The General Court highlighted that the
bank guarantee granted by Portugal to
BPP conferred to the latter an advantage
deriving from State resources since under
normal market conditions BPP would
not have been able to obtain a loan at
such advantageous conditions. Also, the
fact that BPP’s economic position was
strengthened by this bank guarantee,
allowingitto continue its activity, rendered
this loan liable to affect trade between
Member States. Furthermore, the General
Court upheld the Commission’s view that
the aid was to be recovered as from the
date it had been granted (5 December
2008) and not only from the end of its
provisional authorisation (5 June 2009).

Finally, the General Court asserted that
this case was not comparable to that of
Banco Portugués de Negdcios (BPN) since
in the latter case a restructuring plan had
actually been submitted by the Portuguese
authorities to the Commission, albeit late.
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