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The Community Courts and the Commission have
consistently taken into consideration the particular
characteristics of sport setting it apart from other economic
activities that are frequently referred to as the "specificity
of sport”. Although no such legal concept has been
developed or formally recognized by the Community Courts,
it has become apparent that the following distinctive
features may be of relevance when assessing the
compliance of organizational sporting rules with
Community law.

Commission Staff Working Document The EU and
Sport: Background and context Accompanying
document to the White Paper on Sport, 2007, p. 35.

The Union shall contribute to the promotion of European
sporting issues, while taking account of the specific nature
of sport, its structures based on voluntary activity and its
social and educational function.

Article 165 (1) TFEU, second subparagraph, 2009

40. In considering whether a system which restricts the
freedom of movement of such players is suitable to ensure
that the said objective is attained and does not go beyond
what is necessary to attain it, account must be taken, as
the Advocate General states in points 30 and 47 of her
Opinion, of the specific characteristics of sport in general,
and football in particular, and of their social and educational
function. The relevance of those factors is also corroborated
by their being mentioned in the second subparagraph of
Article 165(1) TFEU.

(...)
Judgement of the ECJ, Olympic Lyonnais SASP v. Olivier

Bernard and Newcastle United FC, Case C 325/08, 16
March 2010.

1. Scope of this article

This article aims not at being a comprehensive analysis
of the content and effects of the recent Judgment of the
Court of Justice, in the already famous case Olivier
Bernard™!.

Nor do we have the intention to deepen the analysis, which
began in a Newsletter from the EPFL?, based on said
Judgment?, as to the meaning and reach for spart of Article
165 TFEU, and namely the expression specific nature of sport.

Our sole purpose is to try to dermonstrate that paragraph
40 of the Olivier Bernard judgment not only leads to a
strengthened recognition of a specificity of sport - whatever
the scope in meaning of that expression - but also leads
to the recognition of a specificity of football, and even
further - to a specificity of professional football.

Therefore, this small text aims at giving a modest
contribution to football authorities providing them with
stronger arguments for a modulated and non discretionary
application of EU Law to football.
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2. The relevance of the analysis of paragraph 40 of the
Olivier Bernard Judgment

Moreover, the relevance of the referred paragraph lies in
the fact that it deals with the application of the Principle
of proportionality, as can be inferred from the first part of
the respective text.

To this regard, it is important to remember that after the
(recent, but already famous) Meca Medina Judgment, this
matter has had important practical consequences to the
sporting sector. In fact, according to that judgment, both
the persons who have an activity regulated by a rule with
a purely sporting nature, and the body which created that
rule are not exempted from the scope of the Treaty.

Furthermore, the assessment of the compatibility of a
purely sporting requlation with Competition Law lies mainly
in whether the objectives at issue are proportioned or not.

Therefore, in sport, there are a growing number of
situations susceptible of being regulated by European
Law, and thus likely to be submitted to the “proportionality
test”, an assessment which is, in its nature, subjective,
casuistic, and discretionary. The way in which the European
Court of Justice [ECJ] establishes the limits for this
assessment- just as it has done in the paragraph under
consideration - is, therefore, very important because it
can determine a reduction of the discretion of the court
- whether it is a national or European court, or an
administrative authority, such as the European Commission
or the Competition Authority of any Member State of the
ELL

3. The interpretative exegesis of paragraph 40 of the
Olivier Bernard Judgment

3.1. The Nice Declaration at the heart of the Judgment

The first aspect we would like to point out is the fact that
the ECJ did not intentionally use the expression laid on
Article 165 TFEU, and previously mentioned in case Piau®

- specific nature of sport. The ECJ chose to use the
expression specific characteristics of sport.

We believe this to be more than just a question of semantics,
but rather the use of the terminology used in the famous
Nice Declaration, which has the full title Declaration on
the specific characteristics on sport and its social function
in Europe of which account should be taken in
implementing common policies®.

The reference made by the ECJ to the Nice Declaration is
rendered even clearer when we consider the specific
reference to paragraph 47 of the conclusions laid down
by the Advocate General Sharpson’, in which the specific
or special character of sport was specifically based on the
Nice Declaration, in the following terms:

47, On the one hand, professional football is not merely
an economic activity but also a matter of considerable
social importance in Europe. Since it is generally
perceived as linked to, and as sharing many of the
virtues of, amateur sport, there is a broad public
consensus that the training and recruitment of young
players should be encouraged rather than discouraged.
More specifically, the European Council at Nice in 2000
recognised that ‘the Community must ... take account
of the social, educational and cultural functions inherent
in sport and making it special, in order that the code
of ethics and the solidarity essential to the preservation
of its social role may be respected and nurtured'. (19]
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In addition, the Commission’s White Paper on sport
(20) and the Parliament's resolution on it (21 both
place considerable stress on the importance of training.

Further to the importance, which in our opinion, the ECJ
wanted to give to the Nice Declaration, it is important to
emphasize the terms under which the ECJ introduced
Article 165 TFEU: considering it not as the true and
innovative juridical base for the concept of specificity of
sport, but rather as an instrument which corroborates a
previously established understanding that sport has specific
characteristics.

It seems, at a first glance, that we are faced with a
paradoxical subordination of a Treaty disposition in relation
to a political declaration. One could even argue, based on
an even hastier and inattentive reading, that the Court
was “lazy” or cautious, exempting itself from defining a
line of thought or reasoning on this issue and that it
contented itself with working with a pre-existing one, or,
ultimately, one could also argue that the Court wasted a
long awaited opportunity: The opportunity of finding a
based guidance in the Primary Law of the EU to define
the concept of specificity of sport.

However, this is not our view on this matter. We are
convinced that what the ECJ truly wanted to be define very
clearly was, on the one hand, that the notion of specificity
of sport had already been sufficiently defined even before
sport achieved its place in the Primary law of the EU, and
on the other hand, that the TFEU was in line with a notion
of continuity by way of strengthening that definition.

Accordingly, it seems that the ECJ is also indicating that
the interpretation of the text of Article 165 TFEU namely
the expression specific nature of sport should be done in
accordance with the Nice Declaration.

3.2. The emergence of a specificity of (professionall
Football

In addition to the reference to paragraph 47, the Court
also made another reference to paragraph 30 of the
Sharpson Conclusions, thus indicating it shared or accepted
the opinion of the Advaocate General. In view of this, itis
therefore important, take a closer look at that paragraph,
hereby quoted as follows:

30. The specific characteristics of sport in general, and
football in particular, do not seem to me to be of
paramount importance when considering whether
there is a prohibited restriction on freedom of
movement. They must, however, be considered carefully
when examining possible justifications for any such
restriction - just as the specific characteristics of any
other sector would need to be borne in mind when
examining the justification of restrictions applicable in
that sector.

Linking this paragraph in close articulation with paragraph
40 of the Olivier Bernard Judgment, reveals not only the
formal recognition of the existence of a specificity of sport,
but also the existence of a specificity of football, as a
sporting activity with distinctive and specific characteristics.

In fact, this does not constitute a jurisprudential novelty,
since the Court had already pointed out, in paragraph 106
of the Bosman Judgment, that:

In view of the considerable social impartance of sporting
activities and in particular football in the Community,
the aims of maintaining a balance between clubs by
preserving a certain degree of equality and uncertainty
as to results and of encouraging the recruitment and
training of young players must be accepted as legitimate.
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At any rate, in our opinion, it is very impartant to point out
the fact that the Court has maintained its view on this
matter more than 15 years after the Bosman Judgment,
with all that entails, namely if we consider how, since then,
the economic and entertainment aspects of football have
grown exponentially (largely due to the Bosman Judgment].
It should be noted that the view of the Court has not been
hindered by those who argue that football is no longer a
cultural, social and entertaining event, but just an economic
activity. On the contrary, and rightfully so, the ECJ continues
to recognize the significance of football in society.

It should be underlined that the view of the ECJ is far from
being fragmentary. We should consider the revealing
nature of the reference the ECJ made to the White Paper
on Sport8, mentioned in paragraph 47 of the Conclusions
of the Advocate General Sharpson. It is quite revealing
that through the 21 pages of that important document
issued by the European Commission, football is singled
out and mentioned on 8 different occasions, in contrast to
other sports, which are in no occasion individualized.

This reasoning of the European Commission follows
another very important document, the Arnaut Report?,
which despite dealing with sport in general, elected football
as a case study, and in doing so resorted to arguments
which were later included in the Olivier Bernard Judgment:

1.18 Due to the economic importance of football there
is more potential [and there have been more examples)
for rules and practices in football to be examined under
European Community law. As confirmed in the Terms
of Reference for the Review, football is arguably the
only truly global game and its influence cuts across
economic, political, social and cultural spheres. Perhaps
more than any other sport, football is often seen as
“big business”, even though this does not accurately
reflect the wider role that it plays in the community. It

is necessary to reconcile this business side of football
with its specific sporting nature in order to achieve the
correct overall balance.

There is, in fact, no way of avoiding reality: - there is
something different about football, a unique social relevance
which justifies calling it “The King of Sports™. Such relevance
must be taken into account, when in face of a rule or
conduct prohibited by EU law - namely an infringement
of the fundamental liberties or an infringement of the
competition law - one has to decide whether there are
any justifying causes which, ultimately, lead to the

conclusion that the rule or conduct at issue complies with
EU Law.

Therefore, there are reasons not to dwell on the recurrent
discussion over the characteristics which set this sport
apart from other sports - this discussion has prompted
the basis for arguing that a specificity of sport exists - and
go even further and acknowledge the specificities of a
certain sporting activity in particular - football - which set
it apart or separate it from sport in general. We are,
therefore, before a new concept: the specificity of football'?.
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Perhaps this also helps explain why the ECJ emphasized
the Nice Declaration in detriment of the TFEU: in fact,
while the latter mentions the specificity of sport - sport
as a whole, as a reality with characteristics and values
shared by all sports - the former allows for mentioning
the specificity of a particular sport, in case football. In fact,
football was the only sport specifically mentioned in that
declaration, thus indicating the recognition of its higher
relevance. Let us look at the paragraph at issue''.

The European Council is keenly supportive of dialogue
an the transfer system between the sports movement,
in particular the football authorities, organizations
representing professional sportsmen and -women, the
Community and the Member States, with due regard
for the specific requirements of sport, subject to
compliance with Community law.

Besides, we believe it is possible to perform an even finer
tuning of what is specific in the context of football. We
believe that perhaps there is also leeway in arguing that
professional football has specific characteristics which
set it apart from football as a whole, i.e. there are reasons
to defend the existence of something even more specific:
a specificity of professional football.

That is indeed the view of the European Parliament, which
not only passed a specific resolution on professional
foothall'?, but also, in that same act, even if anly ance,
specifically mentioned the specificity of professional
football:

F. whereas it is thus the responsibility of the national
and European political and sports authorities to ensure
that, when Community law is applied to professional
football, it does not compromise its social and cultural
purposes, by developing an appropriate legal
framework, which fully respects the fundamental

principles of specificity of professional football,
autonomy of its bodies and subsidiarity.

The European Commission alsa seems to share that view,
having created a specific platform for Professional football
within the scope of social dialogue: the European Sectoral
Social Dialogue Committee for professional football, launched
on 1st July 2008.

EPFL's increasing relevance within the European and
world football governing institutions also showcases the
importance and specificity of professional football as such.

4. Call for the defense and application of the specificity
of (professional) football; Actual consequences regarding
the interpretation of Article 17 (1) of FIFA Regulations
on the Status and Transfer of players.

In light of what has been said, and when applying EU law
to [professional) football we call upon the judge to take
into account its specificity.

We would also like to make another call, one aimed at the
football authorities: there is still a long way to go in defining
concepts such as specificity of sport, specificity of football
or specificity of professional football. If football authorities
fail to continue to tread that path, they will inadvertently
contribute to what they criticize in those who do not
recognize its specificity: juridical uncertainty and insecurity.

To be more specific, let us invoke the Webster'? and
Matuzalém' Judgments both by the Court of Arbitration
for Sport, in Lausanne. Both judgments failed in contributing
to a further deepening of the concept of specificity of sport
but also, in our viaw, the contradictory judgments have
shown beyond any doubt that there is still a wide margin
for discretionarily in the interpretation of that concept!s,
which has been specifically laid down in Article 17 (1) of
the FIFA Regulations on the Status and Transfer of players
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titled Consequences of terminating a contract without just
cause. Thus the discrepancies in the legal analysis'®.

However, it will be of no avail to qualify the specificity of
sport as an abjective criterion if, in practice, the margin
for discretionarity is very wide.

Except for a better opinion, we should not leave everything
within the powers of the courts (or the administrative
authorities, of the EU and its Member States). In what falls
within their powers, namely the elaboration of regulations,
football authorities should be the first in contributing
towards clarification. That will certainly strengthen the
legitimacy of their claims with the institutions of the
European Union.
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