~ The expert v.ntness contfove

. J “.
Switzerland in fo%u

o




ARBITRATION

SPECIAL ADVERTISING FEATURE

Litigation and arbitration
in Portugal

Portuguese judicial courts have been facing exceptional delays in the past ten years manly dug to the exponential increase
in the number of claims filed. Many changes in the procedurals have been recently introduced but their practical effects
are yet 1o be seen, Although the judicial procedures have suffered great improvements, the shortage of immediate results
has contributed to the growth of the arbitration/mediation field.
Camila Pinto Lima and Inés Gomes da Cruz, junior partners, PLMJ - A. M. Pereira, Saragga Leal,
Oliveira Martins, Judice & Associates, Litigation and Arbitration Department.

I, LITIGATION OVERVIEW

The possibility of a double grade of
appeal together with the very substantial
increase of litigation in the past ten vears
e 1o an accumulation of cases in the
Portuguese Courts that rendered them
incapable of providing fast solutions for
disputes, regardiess of their nature or
complexity,

Nevertheless, matters claiming a fast
outcome may be solved by injunction
orders and interim measures: these are
hindled as urgent proceedings and,
though transitory, the decisions are
determined by inference, with the
purpose of preventing or stopping #
specific law violation,

The process is organised in two main
stages, a writlen phase where pleading are
exchanged [theoretically one from each
party bul olten the Claimant is entitled 1o
file a replv]. Both parties showld in
principle present all their arguments in this
stagge, a5 well ns all documentary evidenee.
In the end of that slage a preliminary
hearing is held in order either to decide
the case (if the Judge considers that he
al]l‘Eud} had all relevant information) or to
estihlish the list of facts that can be
considered as agreed by the parties in the
pleadings and the facts that remain under
dispute. Upon the conelusion of this
hearmyg o new phase commences, wherd
additional evidence shall be produced,
witnesses heard and a trial held. Except or
viry specihic situations witnesses are not
allowed 1o file writlen statements and
parties are not allowed to offer their own
stalutory representalives as wilnesses,

The Court will then render a decision
on the facts, where he will state which of
the facts contained in the list prepared at
the preliminary hearing are considered
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proved and which are nol. Parties will
hive the opportunity to file an allegation
on the applicable law and thereafier the
Judge will issue his final decision,

ILARBITRATION OVERVIEW
Arhitration is generally accepted by
Portuguese Law as a means lor settlement
ol any litigation, whether it be of
commercial nuture or not, The only
matters left out respect to the so-called
unavailable rights, as well as to those
cases that the faw refers directly 1o
Judicial Courts.

The law also allows the existence,
through legal HE}E}HJ\FHI, of institutions
authorised to conduct arbitrations whose
main advantage is the avoidance of some
dilatory measures that are made possible
by the terms that regulate: the ad-hoc
arbilration.

Given the ever increasing complexity
of litigations, the lack of means on the
part ol the [udicial Courts to decide
r.'un:euir::ﬂ.iuu.s]}', and the (,qmsu_*qun:ut[:,'
stower and slower pace of law, the
recoiarse bo arbitration ApPears more anid
moee asa solution o be pr_rnderr_-d by the
parties to a contract,

Portuguese law distinguishes the
arbitration convention bebween an
“arbitration compromise” (when the this
cenvention is entered into by the parties
in 2 moment when the litigation already
exists) and an “arbitration compromise™
iwhen the clause is adopted before the
happening ol a Kigation).

The most relevant difference is that in
the case of arbitration compromise il is
not sufficient to refer to the previous
relation from which the hugation
emerges, but the parties must define
precisely the object of litigation.

The arbitration clanse must be
established in writing, However, the Law
accepls it to be contained in a letter, fax
or other writing, or even in a separate
document the parties refer 1o.

The clause may just prescribe the
arbitration a5 a means for settlement of
litigntions or, on the contrary, stipulate the
number of arbitraiors, indicate their names,
the terms of their resalving, the procedural
rules applicable, the place of arbitration,
the tme for delivering an award, ete..

The party wishing to start arbitration
must inform the other party by registered
letter return receipt requested. Such letter
must define the abject of liigation and
indicate the arbitrator or arhitrators. No
pleadings are supposed to be filed at this
stage, although nothing prevents the
parties from doing that.

The law does not establish any limit m
the number of arbilrators, only requiring it
to be uneven. The parlies may legitimately
entrust @ third entity with the task of
appointing the third artatrator, In most
cases, a party indicates its arbitrator and
sugpests the name of the third arbitrator,
inviting the other party 1o accept him

The Counter-Party slall have A0 days
to answer and to indicate amendments to
the object of litigation (counter claim| and
its arbitrator. If no agreement is reached
regarding the name of the remaining
arbitrator, each party may request o Couwrt
of Appeal to appoint it Such appointment
shall be hinding,

The Tribunal is deemed to be
set up at the moment when the lasi
arbitrator is appointed, which should
enly happen upon the definition of the
scope of the dispute.

The law establishes a 6 months’ term
fur the award 1o be delivered, but the
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parties may establish a different term or
extend this term up to twice its length, [
an award fails to be delivered within the
valablished term, the arbitration clause is
forfeited and it will be necessary 1o resorl
to Judicial Courts,

The parties may agree on the
rules of process to app]}' in
arhitration; if they fail to do so,
it will be for the Tribunal 1o
choose. The law only imposes
shsolute respect of the right of
defence and the right to
adversary proceedings (where a
party is afforded an opportunity
to enntest the request or
statement brought by the other
party), and also establishes that all means
aof evidence will be admitted, as long as
admitted by the Civil Procedure Law.

After an awarel has been delivered, it
must be notified to the parties and
subsequently deposited belore the Court
of First Tnstance of the County of
arbitration, and the President must notifv

agreement of the parties or, if some
mstitutionalised arbitration rules have
been adopted, if such rules provide for a
different form of deposit. The award
delivered and deposited will be worth as a

Given the ever increasing complexity of
litigations, the lack of means on the part
of the Judicial Courts to decide ﬂDﬂSCfEﬂtiOUSj‘y’, suspend a possible enforcement
and the consequently slower and slower
pace of law, the recourse to arbitration
appears more and more as a solution to be
pondered by the parties to a contract

sentence of a Court of First Instance,
The law establishes a distinction
between challenging the award and
appealing from it: The first is always
possible; even if the parties have
renounced the appeal. The grounds are
very limited and respect o the
impassihility of settling the dispute
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procedural rights, lack of signature

by the arbitrators or absence of
foundation or, last, disrespect of the fixed
object of litigation,

For challenging an award, a separste
elarm must be filed with the
Judicial Courts within a montly
from the date of notification io
the parties. This suit does not

of the arbitral award.

In its turn, an appeal from
the arbitral sward will only be
admitted if the parties have not
renounced it (which shall have
te he expressly stated), An
arbitral award is considered 1o
be final from the moment it can na longer
be subject to appeal.

The law allows the partics 1o agree on
settling the gueston through recourse 1o
equity. Such agreement implies necessarily
a waiver of the possibility ol appealing,
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the parties accordingly.,

such deposil may be exempred by

Marting, Judice & Amociales Litigation and
Arbitration fdepartment

through arbitration, incompetence of the
Court, disrespect of the parties’

Lishon

Av. da Liberdade 224
12500 1448 Tisho
Portugal

Tel, +351.21.3197300
Fax +331.21.3 197406

L W, PEREIRN, SORAGEL LEAL, OLIVEIRAD HARTINS, JUDECE & 4550004008

The foundation of the frm dates from the late 196075 and the inlernationalisation and specialisation
palicies pursued by the firm since its inception led w the continued growth of PLMI aver the
following years and to its curren! position in the Pertuguese legal market, being today the largest frm
in Portugzal.

Structured wnd equipped to meet the growing challenges of modem times, PLMI is internatly
organised in departments specially peared 1o the different fields of law. Whenever the nature or the
volume ol the work so requires task forces composed of lawyers from various deparments are set up.

Litigation and Arhitration Depariments

The firm hus 28 attorneys working in this area of practice, of which 4 senior partners and 6 junior
partners, so litigation and arbitation consumes one fifth of PLMT most valuable resources - i
lawyers.

Given the incressing complexity of litipations, the lack of means af the Cours to decide
conscientiously, and the consequently slower pace of justice. the recourse o arbitration sppears more
and more as a sobution (o be pondered by the parties to o contract,

Arbitration is daily growing as a field of practice, specially invelving large business deals and our firm
handles an ever-increasing number of both domestic and international arbitrations.

Contacts:
Nuno Libano Monteiro - nlm@ plomgm
Pedro Faria - pf@Epimi.pt

Pedro Metello de Napoeles - pmn@ plmj.pt
Camila Pinto de Lima - cpl @ pling.pl
Inés Gomes da Cruz - ige @ plmjpt
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