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TPI INDEFERE RECURSO DE CONSULTORA CONTRA
CoOIMA POR AsSISTENCIA A CARTEL

CFI Dismisses CONSULTANCY APPEAL AGAINST FINE
OVER CARTEL ASSISTANCE

Em 10 de Dezembro de 2003, a Comissdo adoptou uma decisdo!
na qual concluiu que, desde 1971, trés produtores de peréxidos
organicos (o0 Grupo AKZO, a Atofina SA, e a Peroxid Chemie GmbH
& Co. KQG) tinham implementado um cartel no mercado europeu
desses produtos, com o intuito de preservar as quotas de mercado
dos produtores e coordenar os aumentos de pregos.
Consequentemente, aplicou coimas a tais empresas no montante de
aproximadamente 70 milhdes de euros. A Comissao entendeu também
que a AC-Treuhand AG, uma empresa de consultoria, tinha
desempenhado um papel importante no cartel, ao organizar reunides
e ao dissimular provas da infraccao. A Comissao decidiu, assim, que
a AC-Treuhand AG havia infringido normas de concorréncia
(nomeadamente o artigo 81.° do Tratado CE e o artigo 53.° do Acordo
EEE), e aplicou a empresa uma coima de 1.000 euros.

A AC-Treuhand AG interp0s, perante o Tribunal de Primeira Instancia
(“TP1”), um recurso de anulacdo da decisdo da Comissao e
argumentou, inter alia, que ndo tinha infringido o artigo 81.° do
Tratado CE uma vez que a sua relacdo com os membros do cartel
era meramente de cumplicidade ndo punivel e que ndo era parte no
cartel em questdo. Para além disso, alegou que a Comissdo a informou
tardiamente, ou seja, trés anos apds o inicio do inquérito, do
procedimento que tinha sido iniciado contra ela e das acusagoes
que lhe tinham sido feitas, tendo ficado, assim, privada da possibilidade
de se defender de forma eficaz e de exercer uma influéncia decisiva
sobre a condugdo da instrucao.
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Decisdo da Comissao 2005/349/CE de 10 de Dezembro de 2003 relativa a um
processo de aplicagdo do artigo 81.° do Tratado CE e do artigo 53.° do Acordo

EEE (Processo COMP/E-2/37.857 — Perdxidos organicos) (JO 2005 L 110, p. 44).

In a decision of 10 December 20031, the Commission found that, as
of 1971, three producers of organic peroxides (the AKZO group,
Atofina SA, and Peroxid Chemie GmbH & Co. KG) had implemented
a cartel on the European market for those products, aimed at preserving
the producers’ market shares and coordinating price increases. It
consequently fined those companies almost EUR 70 million. The
Commission also found that AC-Treuhand AG, a consultancy firm,
had played an important role in the cartel by organising meetings
and covering up evidence of the infringement. The Commission
therefore concluded that AC-Treuhand AG had also infringed
competition rules (namely Article 81 of the EC Treaty and Article 53
of the EEA Agreement), and imposed a fine of EUR 1,000 upon the
company.

AC-Treuhand AG brought an action for annulment of the Commission’s
decision before the Court of First Instance (“CFI1”) and claimed, inter
alia, that it had not infringed Article 81 of the EC Treaty since its
relationship to the cartel members was merely one of non-punishable
complicity and that it was not a party to the cartel. Moreover, it
maintained that the Commission was late in informing it — three years
after the start of the investigation — of the proceedings which had
been initiated and the complaints made against it, and that it was
thus deprived of the possibility of defending itself effectively and
exercising decisive influence over the direction of the investigation.

1

Commission Decision 2005/349/EC of 10 December 2003 relating to proceedings
under Article 81 of the EC Treaty and Article 53 of the EEA Agreement (Case
COMP/E-2/37.857 — Organic peroxides) (O) 2005 L 110, p. 44).

“Sociedade de Advogados Portuguesa do Ano” - IFLR Awards 2006 & Who's Who Legal Awards 2006, 2008
“Portuguese Law Firm of the Year”

“Melhor Departamento Fiscal do Ano” - International Tax Review - Tax Awards 2006, 2008

“Best Portuguese Tax Firm”

Prémio Mind Leaders Awards ™ — Human Resources Suppliers - 2007

Award Mind Leaders Awards ™

www.plmj.com



Em 8 Julho de 2008, o TPI confirmou que a AC-Treuhand AG, apesar
de ndo ser membro do cartel, tinha ainda assim tomado parte no
mesmo através das suas fungdes de secretariado?. Considerou que
o facto de uma empresa ndo estar activa no mercado no qual a
restricio de concorréncia se materializa ndo afasta a sua
responsabilidade pela participacao na implementacao de um cartel.
Além disso, o TPI entendeu igualmente que tal responsabilidade
nao poderia ser excluida pelo mero facto de uma empresa ter
participado num cartel apenas de forma subsididria, acesséria ou
passiva, apesar de a importancia limitada de tal contribuicao poder
ser tida em conta para efeitos de determinagao da pena.

Adicionalmente, o TPl reconheceu que a Comissao deveria desde
logo ter informado a empresa, aquando do envio do primeiro pedido
de informagoes, das presungoes de infraccao objecto da instrucao
e do facto de, nesse contexto, poder ser levada a fazer-lhe acusagdes.
No entanto, considerou que tal irregularidade ndo poderia levar,
por si s6, a anulacdo da decisdo.

Este acérdao confirma que as normas anti-cartel sdo também
aplicaveis a empresas que facilitam e contribuem para a
implementacao do cartel, e ndo apenas aos membros deste. Apesar
de a Comissao ter aplicado uma coima de montante limitado,
devido a novidade da pratica deciséria em questao, € possivel que,
no futuro, venha a adoptar coimas mais severas em casos semelhantes.

Lisboa, Julho 2008.
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Processo T-99/04 AC-Treuhand AG v Commission, acérddo do Tribunal de Primeira
Instancia de 8 de Julho de 2008.
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On 8 July 2008, the CFI confirmed that AC-Treuhand AG, although
not a member of the cartel, had still taken part in such cartel by
acting as its secretary?. It ruled that the fact that an undertaking is
not active on the market on which the restriction of competition
materialises does not rule out its liability for having participated in
the implementation of a cartel. Furthermore, the CFl also found that
such liability would not be excluded by the mere fact that an
undertaking had participated in a cartel only in a subsidiary, accessory
or passive way, although the limited importance of that contribution
might none the less be taken into consideration for the purposes of
determining the level of the penalty.

Additionally, the CFI recognised that the Commission was required,
when it sent the first request for information, to inform the company
of the putative infringements concerned by the investigation underway
and of the fact that the Commission might have to impute to it
unlawful conduct. However, it has found that such circumstance
could not, in itself, lead to the annulment of the decision.

This judgment confirms that anti-cartel provisions also apply to
companies that facilitate and contribute to the implementation of
a cartel, and not only to its members. Although the Commission has
applied a fine of a limited amount to AC-Treuhand AG, due to the
novelty of the policy, it is possible that in the future may adopt more
severe fines in similar cases.

Lisbon, July 2008.
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Case T-99/04 AC-Treuhand AG v Commission, judgment of the Court of First
Instance of 8 July 2008.
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