VZSSTATShr28844884



\NiPdlaal Il H H B

SPECIAL FOCUS AFRICA

TALKING
WITHOUT BORDERS

The first of two meetings dedicated to Africa and the economic and legal market of the
continent took place on October 1st. However, more focused on Lusophone territories, as
it was mainly a group of professionals related to Portuguese companies or who have been
working in those territories, although the intention was not to restrict ourselves to them
and the conversation escaped those borders.
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Alarge group of partners attended the meeting from the most reputable firms in the
Portuguese legal world and the general counsels of several companies with a long
and extensive experience in doing business in the continent. On the other hand, the
conversation revolved around some general lines, some thematic frameworks, which
were intended only to trace some paths, some routes, along which the conversation
would run, without necessarily excluding other topics that might arise: the first
framework of the dialogue was the energy industry in all its variants, the second

the new markets of the continent with the youngest average age of the planet and a
growing purchasing power and, thirdly, the big infrastructure projects that are still,
today, developed by the government authorities.

On behalf of the participating law firms we gathered Rita Lufinha Borges, partner of
Miranda & Associados; Claudia Santos Cruz, partner of Morais Leitdo Galvao Teles,
Soares da Silva & Associados; Gongalo dos Reis Martins, partner of PLMJ; Tiago
Marreiros Moreira, partner of VdA, and Octavio Castelo Paulo, partner of SRS.

The representation of lawyers from different companies count with Isabel Fernandes,
legal director of Grupo Visabeira; Nizar Mawani, executive director of Inara Africa
Properties and Rahmyn Developments; Carlos Menor Gémez, Thyssenkrupp Elevator
Iberia and Africa head of legal, and Luis Graca Rodrigues, legal representant of
Minsait's Lusophone Africa.

Rita Lufinha Borges was the first to point out the possibilities of the continent in
terms of renewable energies, which has the necessary conditions to become one of
the great producers of renewable energy, but this triggers new challenges. "One of
the main issues, in addition to the funding and developing of these projects, Africa
has is the regulation. Oil and gas industry has been established for many years,

so it has a legal framework that is well known for all the players, even in different
countries. But for these new alternatives sources of energy is a whole new world
ahead, and legislation has to be adjusted to this particular sources of energy and also
how they can be used to the benefit of the population".

‘BUT FOR THESE NEW ALTERNATIVES SOURCES
OF ENERGY IS A WHOLE NEW WORLD AHEAD,
AND LEGISLATION HAS TO BE ADJUSTED TO THIS
PARTICULAR SOURCES OF ENERGY AND ALSO
HOW THEY CAN BE USED TO THE BENEFIT OF THE

POPULATION’

RITALUFINHA BORGES
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Carlos Menor pointed out the two main obstacles for the companies, not just on the
Energy sector. "How to revert the benefits the companies back to their headquarters.
The risk companies face investing in Africa is still the main issue for them. And the
constant changes in the governments and the regulations don't make that easier”.

"YOU HAVE TO ENSURE THAT IF SOMEONE GOES

T0O THE PLACE AND INVEST MONEY, HE HAS TO BE
SURE THAT THEY ARE GOING TO RETURN BACK HIS
INVESTMENT PLUS CERTAIN BENEFITS. NO MATTER
IN'THE SHORT OR LONG TERM, BUT YOU HAVE TO
BE SURE THAT NOTHING WILL HAPPEN T0 THAT
INVERSION AND YOU WILL HAVE THE RIGHT TO

REPATRIATE THE PROFITS” |

CARLOS MENOR GOMEZ

Claudia Santos Cruz brings us back to a reality that we often forget when we

start talking about the challenges of the energy market and the possibilities of

the renewable energy industry in Africa. And that is that, beyond the business
possibilities, the continent still has to face numerous reforms aimed at the use

of these resources by its inhabitants. "According to different studies, 43% of the
African population doesn't have access to electricity, they depend still a lot of
biomass, and even the cost of renewable energy exploitation is very high. There

are a lot of regulation problems, and many of the companies are stately managed
inefficiently and need some reforms". Huge rural areas do not even have access to
the electricity grid. So that why is perhaps paradoxical that we are talking about
the implementation of new modes of energy extraction, the ones that are still taking
their first steps in Europe, in an area where many of its inhabitants do not even have
an outlet at home.

"ACCORDING TO DIFFERENT STUDIES, 43% OF THE
AFRICAN POPULATION DOESN'T HAVE ACCESS TO
ELECTRICITY, THEY DEPEND STILL A LOT OF BIOMASS,
AND EVEN THE COST OF RENEWABLE ENERGY

EXPLOITATION IS VERY HIGH"

CLAUDIA SANTOS CRUZ
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Goncalo dos Reis Martins pointed out, as happened repeatedly in the debate by more
than one of those present, the fact that Africa has 54 countries, which makes it a
risky task to unify this diversity in a perhaps crude simplification. The participants
took the risk of elucidating some of the significant challenges these countries face
in developing their markets anyhow. And to what extent they have common aspects
which, although they do not unify, do give an idea of what this conjecture, which

we will call the "African market", would look alike. "There is a considerable need for
development all over the continent, in any sector. There are consolidated ones, of
course, but there is room in almost any industry. As what happened with Ethiopian
Airlines, who can imagine a success like that one, fruit of the right strategy, the right
investments, and the business proposition to be made".

"THERE IS A CONSIDERABLE NEED FOR
DEVELOPMENT ALL OVER THE CONTINENT, IN
ANY SECTOR. THERE ARE CONSOLIDATED ONES,
OF COURSE, BUT THERE IS ROOM IN'ALMOST ANY

INDUSTRY"

GONGALO DOS REIS MARTINS

Nizar Mawani intervened in this respect to remind us all that in many cases one of
the possibilities of development for Africa lies in addressing the internal mechanisms

"ANNGO WANTED TO BUILD AHOSPITAL SO THEY BEGAN
T0 WORK WITH A GROUP OF ARCHITECTS, USING LOCAL
RESOURCES, AND THEY BUILT AHOSPITAL THATIN THE
US WILLCOST UPT0 $200 MILLION, BUILT WITH LOCAL
RESOURCES CAN BE MADE FOR UNDER SI0 MILLION.
THIS MODEL SPREAD IN THE FOLLOWING 2 YEARS; NOW
THIS ONE BECAME A TEACHING HOSPITAL, WITH 400
PEOPLE WORKING, CREATING A CITY, AS YOU CALLIT,

AND PROVIDED A MOBEL TO GO FORWARD FOR AFRICA

NIZAR MAWANI

Iberian Lawyer 98 | 131




NN L] SIR 24

N/ \IPial B H B

SPECIAL FOCUS AFRICA

and the capacity of African society itself to solve the problems it faces on its own.
Through its innovative procedures and, above all, much cheaper than the interventions
made from outside, which ultimately makes it possible to address more issues with the
same budget. Each sector offers an opportunity, and he provided an example related to
the Health Care industry. "As the case of a hospital in the north of Kigali, 4 hours north
of Kigali. All this happens around 2008-9, as you remember, the world was suffering
amassive backlash after the financial institutions collapsing in NYC. It had a major
impact on some groups of construction, architects, engineers, and so on. An NGO
wanted to build a hospital so they began to work with a group of architects, using local
resources, and they built a hospital that in the US will cost up to $200 million, built with
local resources can be made for under $10 million. This model spread in the following

12 years; now this one became a teaching hospital, with 400 people working, creating a
city, as you call it, and provided a model to go forward for Africa. A very successful one
made in collaboration of public and private partner who helped to develop the Health
Care economy".

Tiago Marreiros Moreira focused on the challenges posed by the continent's youth
and, at the same time, made possible. This enormous demographic reserve of African
countries, with the youngest average age on the planet, not only requires governments
to plan to meet the expectations of the new generations, but also to provide unique
perspectives on the economy. There is also the phenomenon of solidarity between
countries which has arisen in the wake of the COVID-19 pandemic. This crisis has
made more evident the dependence of African economies on imports and the need to
diversify production for continental purposes to depend less on the outside world. And
he stressed a determining factor for the future is "the sign of an African Continental
Trade Free Area. Which many people consider that will boost the economy of the
countries that already sign it, and even bring other countries to this agreement, which
is a crucial one to facilitate free trade as a reality in Africa in the next years to come".
And, again, Carlos Menor summarized a critical aspect of the whole investment

"THE SIGN OF AN AFRICAN CONTINENTAL TRADE
FREE AREA. WHICH MANY PEGPLE CONSIDER THAT
WILL BOOST THE ECONOMY OF THE COUNTRIES
THAT ALREADY SIGN IT, AND EVEN BRING OTHER
COUNTRIES TO THIS AGREEMENT, WHICH IS A
CRUCIAL ONETO FACILITATE FREE TRADE AS A

REALITY IN AFRICA IN THE NEXT YEARS TO COME’

TIAGO MARREIROS MOREIRA |

situation. "When you talk about investment, there can be only two sources—the
internal and the external ones. The inner is very few because not too many people have
the money to invest. So let's focus on the external investment. And, for that, there isa
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crucial thing: you have to ensure that if someone goes to the place and invest money,
he has to be sure that they are going to return back his investment plus certain
benefits. No matter in the short or long term, but you have to be sure that nothing
will happen to that inversion and you will have the right to repatriate the profits".
And everyone in the meeting agreed to the damage caused by this uncertainty in the
developing of the continent.

Infrastructures, cities, administrations

Octavio Castelo Paulo pointed out one of the areas where decision-making by local
administrations is most needed: education. And he did so unequivocally when he
spoke about the fact that "Africa got a huge gap regarding human skills, human
capability when you compare, for instance, to Europe, to North America. The ability
to implement and to put on the ground new projects that require technology, or
demand specific skills, those skills are not yet developed; they are not enough. So this
is a big obstacle to the economy to mature".

In this respect, Rita Lufinha Borges stressed that not only is this a problem of

"THE ABILITY TO IMPLEMENT AND TO PUT ON

THE GROUND NEW PROJECTS THAT REQUIRE
TECHNOLOGY, OR DEMAND SPECIFIC SKILLS,
THOSE SKILLS ARE NOT YET DEVELOPED; THEY ARE
NOT ENOUGH. SO THIS IS A BIG OBSTACLE T0 THE

ECONOMY TO MATURE"

OCTAVIO CASTELO PAULO

education, which it is; but that this lack of training means that, in many cases,
governments themselves impose training requirements on projects to be developed
in their territories that involve conditions that investors should not ignore.

“‘Africa must embrace the digital and the digitalization. Not only in education. But
we must face the fact that in Africa most of the work run informally and you cannot
work from home. That is impossible in Africa. And the pandemic highlighted this. So,
unless the administrations and the institutions change the regulatory environment,
we can still have all these opportunities but it will not be possible to develop them in
a feasible way for both parts: markets and investors”, Isabel Fernandes underlined.

Luis Graca Rodrigues pointed out how complicated it still is for governments to
carry out large projects due to the absence of tax legislation and regulatory control
that would allow administrations to finance the works needed by countries and their
economies. But, "who is paying these taxes? Economies as big as the ones from the
African countries, with such a vast bureaucracy, represent a big challenge for foreign
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"THETAXREALITY IN AFRICA STILL NEEDS SOME
DEVELOPMENT, FACES ENORMOUS OBSTACLES. AND
THAT'S WHY THE GOVERNMENT USE TO REQUIRE THIRD
PARTY INVESTORS LIKE THE WORLD BANK, THE FUND
FOR AFRICAN DEVELOPMENT, ETC. THEY DON'T HAVE THE

FINANCIAL CAPACITY TO MAKE THESE INVESTMENTS”

LUIS GRACA RODRIGUES

investments. The tax reality in Africa still needs some development, faces enormous
obstacles. And that's why the government use to require third party investors like the
World Bank, the Fund for African Development, etc. They don't have the financial capacity
to make these investments". He ended by pointing out the paradox that in law schools,
they have to teach "legal Portuguese" as an independent subject. In contrast, it does not
seem to be even a language with which students are familiar. On hearing this Isabel
Fernandes, recalled how complicated it was for her a few years ago to establish simple
accounting rules in an economy where something as seemingly simple as an invoice was
unknown to many of her agents.

Probably, Isabel Fernandes herself gave us an unbeatable summarize of the meeting: "I

"AFRICA MUST EMBRACE THE DIGITAL AND THE
DIGITALIZATION. NOT ONLY IN EDUCATION. BUT WE
MUST FACE THE FACT THAT IN AFRICA MOST OF THE
WORK RUN INFORMALLY AND YOU CANNOT WORK

FROM HOME. THAT IS IMPOSSIBLE IN AFRICA.
ISABEL FERNANDES

don't want to centre in the constraints, the legal ones and any other type. We know the
limitations, and we know the opportunities, and need to balance them appropriately.
But there no matter that, a lot of investors are interested in Africa, and there are lots
of chances there. Hence the governments are dealing with the necessary changes to
facilitate this, improving the infrastructures and connectivity to lower the logistic costs.
And this includes physical ports, roads, custom controls and boosting of intraregional
trades and regulation. That will help those 54 countries to take advantage of their
possibilities. And likewise, improve the local entrepreneurship initiatives". Or, for
example, Tiago Moreira's remark about the ability of African governments to make
decisive decisions much faster than they are doing on issues such as tax payments by
large technology companies. @
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MOZAMBIQUE: MINIMIZING
FINANCIAL IMPACT OF
COVID-19 THROUGH

masm CONTRACT NEGOTIATION

By Gongalo dos Reis Martins

Gongalo is a partner in the Banking and Finance and Capital Markets practices.
He has over 15 years experience in advising leading international and domestic
banks, other financial institutions and asset managers in debt capital markets,
with a particular focus on structured finance, CDO’s CLO and equity-linked
notes as well as EMTN programmes, covered bonds, standalone Eurobonds and
commercial paper.

NUNO MORGADO PEREIRA Gongalo also has a strong focus in derivatives and regulatory work for the asset

management industry.
M J T By Nuno Morgado Pereira
Nuno is associate working mainly in Mozambican jurisdiction in M&A

contact: transaction, banking and financial laws, oil & gas industry, mining and minerals
plmjlaw@plmj.pt and projects and investment contracts. Nuno has advised Mozambican and
+351 213197 300 foreign financial companies to projects and transactions in Mozambique and

provided ongoing advice to international companies operating in the oil & gas,
finance providers/syndicates and banking and non-banking financial institutions.
Nuno also has experience in advising clients on regulatory issues.

n September 7th, COVID-109 risk remains Although the Government dealt
Mozambique in Mozambique. The with the initial magnitude of
transitioned from a SOPC preserves many COVID-19 during the SOE, by
State of Emergency of the SOE COVID-19 helping businesses with specific
(SOE) to a State prevention measures measures related with financing
of Public Calamity (SOPC). The with gradual reopening agreements, these measures
SOPC will continue indefinitely of social and economic will not remain in effect during
at red alert level while the activities. SOPC. Resilience of companies
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to meet contractual
obligation under financing
agreements will be seriously
tested.

On the regulatory side, the
Bank of Mozambique has
put in place a set measures
aimed at mitigating the
impact of the ongoing crisis.
Order 02/EF1/2020, 23
March provides relief for
banks which restructure
affected loans.

As a result of the financial
challenges posed by
COVID-19, the ultimate
question that arises on SOPC
is: what happens next, and
how to legally prepare for it?

Information obligations:
companies must analyse
information obligations
contained in the financing
agreements, including

to inform Lenders of
impending situations of
breach of contract and,

in particular, breach of
payment obligations. In
the absence of any specific
clause, it is recommended
that debtors take a proactive
action towards informing
of any situation of breach
of contract and aim to
renegotiate in advance;

Breach of financial
covenants: the presumed
liquidity problems and
loss of revenue may lead
to breach of financial
ratios set out in financing
agreements. As a result,
companies should look at
solutions that would make
it easier to fulfil their
obligations (for example,
new equity), in light of the
cure periods provided for

in the agreement and in
order to demonstrate that
the company has a plan

to restore the levels of the
financial ratios agreed in the
short and medium terms.
The potential impact of any
disruption of the work of
auditors may impact ability
to calculate these ratios;

The impact of other
situations of early
maturity: financing
agreements commonly list
a wide range of situations
in which obligations mature
early for reasons not related
to a breach of payment
obligations, clauses relating
to interruption of activity,
material adverse effect /
change, violation of laws or
regulations , insolvency,
or enforcement actions
against the debtor should be
monitored closely;

Cross-default: the early
maturity of obligations under
the financing agreement
may also cause other lenders
to accelerate their loans.
Such lenders will do so

to ensure that they are in

the same position as other
creditors and that they do
not lose out because they
have taken a more passive
or understanding approach
to the difficulties of debtors.
This means the potential
impact of default should not
be considered individually,
but rather in light of its
potential impact on other
similar agreements, which
means the entire financial
leverage needs to be assessed
and possibly negotiated;

Requests for waiver / cure
periods: companies must
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also check whether there
are any cure periods that
apply in the event of
default, without prejudice
to the information duties
mentioned above. If these
periods are not sufficient
to remedy the default and
prevent the early maturity
of the obligations,

debtors should once again
actively submit requests
for waiver due to the
current situation;

Force majeure or
impossibility to
perform: debtors should
also investigate to which
extent they can benefit
from clauses of force
majeure. If such a clause
exists, the burden of proof
falls on the party that
wishes to benefit from of
it by demonstrating the
nexus between the event
of force majeure — the
pandemic — and failure
to fulfil the obligation(s).
Even if the agreement
does not contain a

force majeure clause, it
may take advantage of
the statutory rules on
impossibility to perform.
To do so, that party will
have to prove that it has
become impossible for it
to fulfil its obligations for
reasons not attributable
to it.

The COVID-19
pandemic constitutes an
unprecedent test to the
operation of rebalancing
clauses which are only
meant to enter into action
in extreme situations.
Therefore, those should
be always assessed on a
case by case basis.
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