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The State of the Portuguese Insolvency and 
Restructuring System after COVID-19: Some 
Indications to Face the Crisis
In early 2020, the Portuguese economy was 
still slightly expanding, although it had regis-
tered a deceleration for the second year run-
ning. However, this progress came to an abrupt 
and unprecedent halt with the beginning of the 
COVID-19 pandemic in March. The pandemic 
significantly affected economic activity in Por-
tugal in 2020 and, at the time of writing, its con-
sequences are far from over. The entire business 
sector has been affected and even viable com-
panies are generally facing enormous difficulties 
due to a lack of liquidity. 

The numbers of restructuring and insolvency 
procedures are expected to rise in the com-
ing months and years but, so far, the measures 
enacted to mitigate and contain the economic 
and financial multiple impacts of the pandem-
ic have been effective in preventing a sudden 
upsurge in insolvencies.

The lockdown and temporary suspension of the 
majority of commercial activities between March 
and May has a direct impact on the tourism and 
hospitality sectors, creating pressure on the sol-
vency of companies and businesses. Lay-offs, 
low interest rates, rent moratoriums, deferral of 
certain taxes and the extension of credit lines 
with public guarantees and the extension of 
bank moratoriums helped mitigate – even if only 
by delaying – the default risk of companies and 
the subsequent increase in restructuring and 
insolvency cases. 

From 7 April 2020, and as long as the excep-
tional and temporary legal measures introduced 
in response to the COVID-19 pandemic remain 
in force, debtors are not under the obligation to 
file for insolvency, a legal provision that other 
EU countries have also adopted in similar terms. 
The main purpose of this is to stop insolvency 
numbers from rising. However, this legal provi-
sion does removed creditors’ right to file for the 
insolvency of a debtor. Moreover, if the debtor is 
in a pre-insolvency situation and recovery is still 
possible, it can begin one of the pre-insolvency 
procedures at its disposal. These include the 
Special Revitalisation Process (PER) (Law No 
16/2012 of 20 April) and the Extrajudicial Busi-
ness Recovery Scheme (RERE) (Law No 8/2018 
of 2 March). In addition, if the difficulties faced 
by the company were caused by the COVID-19 
pandemic, it can also begin an Extraordinary 
Recovery Process (PEVE) (Law No 75/2020 of 
27 November). This is a special process aimed 
exclusively at companies that are either in a 
difficult economic situation or in an insolvency 
scenario due to the COVID-19 pandemic but are 
still viable.

New legislation in 2020 relating to insolvency 
and restructuring
New legislation relating to insolvency and 
restructuring was introduced in 2020 to sup-
port businesses and individuals, and to address 
the challenges resulting from the impact of the 
COVID-19 pandemic. These measures were 
essentially:

• the temporary suspension of the duty to file 
for insolvency within the legal time limit set 
for this purpose;
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• the adoption of a new extraordinary legal 
framework aimed at companies facing a 
difficult economic situation or an insolvency 
scenario, both imminent and actual; and

• the introduction of one-off amendments to 
existing pre-insolvency procedures.

The temporary suspension of the duty to file for 
insolvency within the legal time limit set for this 
effect 
From an insolvency and restructuring stand-
point, one of the first reactions to the pandemic 
was the suspension of the obligation to file for 
the insolvency of a company based on over-
indebtedness or on the inability to pay its debts 
as they fall due. This suspension took effect from 
7 April 2020. However, the creditors continued 
to be able to file for the insolvency of a debtor.

As COVID-19 continued to weigh on economic 
activity, liquidity concerns, among other things, 
became more severe and revealed the need for 
further legislative responses. 

Extraordinary recovery process (PEVE) 
Accordingly, the Portuguese government has 
adopted an economic and social stabilisation 
plan to respond to the economic and social dif-
ficulties caused by the pandemic. One of the 
measures provided for in this plan was the crea-
tion of a new extraordinary process aimed exclu-
sively at companies that are either in a difficult 
economic situation or in an insolvency scenario 
owing to the COVID-19 pandemic but are still 
viable: the PEVE. 

The PEVE was first announced by the Portu-
guese government in June 2020 and, as men-
tioned above, was later established in Law No 
75/2020 of 27 November 2020. This law came 
into force on 28 November 2020 and is in effect 
until 31 December 2021, subject to a possible 
extension.

As a preliminary note, the PEVE provides for 
shorter time limits than other preventive restruc-
turing frameworks and enjoys a super-urgent 
nature. This means it takes precedence over any 
other proceedings of an urgent nature, such as 
insolvency and PER procedures. The PEVE is 
also free of court costs.

The PEVE is designed to reach an out-of-court 
debt restructuring agreement between the com-
pany and creditors corresponding to a legally 
established majority vote and to have it approved 
by a court (the “viability agreement”). 

The decision to approve the viability agreement 
binds the company, the creditors who vote in 
its favour and the creditors indicated by the 
company in the list of creditors, even if they did 
not take part in the out-of-court negotiations or 
voted against the agreement.

As a general rule, when the initial application for 
PEVE is filed, the company cannot have any PER 
procedure pending and needs to prove that it 
meets the necessary conditions for its viability. 

The company must also provide proof that, on 
31 December 2019, the company’s liabilities 
were lower than its assets. In other words, the 
company must provide proof that the difficulties 
it is facing stem from the pandemic situation.

At the company’s request, it is possible for dif-
ferent companies with which the company is in 
a control or group relationship to also submit to 
a PEVE and the corresponding proceedings can 
be joined. 

After the initial application is filed, the court is 
responsible for checking and ensuring that all 
requirements and preconditions for commenc-
ing a PEVE are met. If this is the case, the court 
will appoint a judicial administrator, who will be 
responsible for giving an opinion on whether the 
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proposed viability agreement offers reasonable 
prospects of ensuring the recovery of the com-
pany. This opinion is relevant to the outcome 
of the PEVE, because it may serve as a basis 
for the court to decide whether to approve the 
proposed viability agreement. 

Starting a PEVE has both procedural and sub-
stantive effects. With regard to procedural 
effects, the PEVE causes the suspension of 
any application for insolvency of the company, 
provided that the insolvency has not yet been 
declared, and of any debt recovery proceedings. 
The latter proceedings will be terminated if the 
viability agreement is approved, unless it pro-
vides for their continuation or where the claims 
in question in those actions are not covered by 
the viability agreement. 

As far as the substantive effects are concerned, 
the PEVE prevents the suspension of the provi-
sion of essential public services to the company. 
The company is also prevented from performing 
any acts of relevance, as set forth in the CIRE, 
without first obtaining authorisation from the 
administrator to carry out the intended opera-
tions. 

If the viability agreement is not approved by the 
court, all effects of the PEVE are extinguished. 
The ending of the procedure prevents the com-
pany from resorting to a new PEVE.

One of the main virtues of the PEVE is that it 
promotes both financing and self-financing, by 
its shareholders, to ensure the effective viability 
of the company. In fact, the guarantees agreed 
between the company and its creditors will 
continue even if, at the end of the process, the 
company is declared insolvent within two years, 
provided that they are offered for the purpose of 
providing the company with the financial means it 
needs to operate. Moreover, the shareholders, or 
any person related to the company who finances 

its activities by providing it with funds with a view 
to making it viable, enjoy privilege in terms of 
claim classification and ranking. Moreover, if the 
company is later declared insolvent, legal trans-
actions provided for in the viability agreement 
that included the provision to the company of 
new pecuniary claims cannot be clawed back 
for the benefit of the insolvent estate. 

As a rule, tax and social security claims remain 
unaltered. However, under the PEVE, there is 
the possibility to reduce interest rates or take 
advantage of other tax benefits, to achieve the 
financial viability of the company. 

The introduction of one-off amendments to 
existing pre-insolvency procedures 
In addition to establishing the PEVE, Law No 
75/2020 of 27 November 2020 also provides for 
a series of one-off amendments to the preven-
tive restructuring procedures existing in Portu-
guese law, with a view to adapting them to the 
pandemic situation. Some of these measures are 
as follows:

• the three-month maximum deadline for the 
company to conclude negotiations on a 
recovery plan or payment agreement within a 
PER may be extended;

• any proposed insolvency plans may be grant-
ed an additional 15 additional working days 
to be adapted to the context of the COVID-19 
pandemic;

• the RERE may be relied upon by companies 
that are insolvent as a result of the COVID-19 
pandemic, provided they are still likely to 
become viable and certain requirements are 
met;

• partial prorating becomes mandatory in all 
pending insolvency proceedings where liqui-
dation proceedings are deposited in excess 
of EUR10,000 (whenever certain requirements 
are met);
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• applications for release and distribution to 
creditors of securities or guarantees provided 
under insolvency proceedings, PER or similar 
proceedings enjoy priority over any applica-
tions pending the decision thereon; and

• if there is a failure to comply with an approved 
insolvency plan due to events occurring after 
7 April 2020, the 15-day time limit for regu-
larisation – after which the moratoriums and 
waivers provided for in the plan expire – will 
not begin to run until Law No 75/2020 of 27 
November 2020 is no longer in force.

Significant transactions, key developments 
and most active industries
The year 2020 has, in all respects, been an atypi-
cal year, and the fact that the most significant 
restructuring transactions in Portugal during 
that period were carried out with state interven-
tion (eg, TAP and EFACEC) demonstrates this 
fact. In particular, the legislature’s successful 
efforts, especially in the past decade, to cre-
ate pre-emptive renegotiation tools that debt-
ors can use when they are financially struggling, 
thus avoiding reaching an insolvency situation. 
In fact, companies are now acutely aware of 
these negotiated recovery solutions and filing a 
PER is usually the first option taken by compa-
nies. Furthermore, Portuguese insolvency and 
restructuring practitioners are first called on to 
advise on these restructuring solutions, and, in 
contrast with the situation less than decade ago, 
insolvency is now a last resort.

Particularly in relation to the judicial approval of 
recovery plans under a PER, courts hold that the 
principles of equal treatment of creditors (with no 
creditors worse off) are not an absolute right of 
creditors. Consequently, under exceptional cir-
cumstances such as the PER, these principles 
can be limited the different treatment of different 
creditors allowed. 

However, courts have recently questioned the 
scope of this standard, particularly when there 
is evidence that the differentiation in treatment 
between creditors is disproportionate. As a 
result, the courts have ruled that a recovery plan 
may not be approved at the expense and sacri-
fice of a certain class of creditors for the benefit 
of others. Courts have determined that, in the 
analysis and weighting of the interest at stake, 
the review should consider not only the level of 
haircut but also the percentage that a certain 
class of credits represents in the overall balance 
of the debtor, and they have refused to approve 
of restructuring plans considered unbalanced. 

Finally, as a direct consequence of the COVID-19 
pandemic, service industries, in particular tour-
ism and hospitality, have been the most affected 
in terms of insolvency proceedings started in 
2020.

New normal developments
Portugal was recently hit hard by a third wave 
of the pandemic, which took hold in January 
2021. At the time of writing, further legislation 
is pending approval before the Portuguese 
government and parliament to relieve the bur-
den on businesses and individuals and support 
economic recovery. According to the legislative 
texts currently under discussion, new provision-
al measures suspending certain time limits and 
procedural acts in the context of insolvency pro-
ceedings, among others, are likely to enter into 
force soon. This will also have an impact on the 
very activity of the Portuguese courts. 

Additional legislation is expected to be enacted 
in the coming months, as the impacts of the pan-
demic are far from over, especially those that 
stem not from COVID-19 directly, but from the 
consequences of battling it.

A further point to highlight for 2021 is the intend-
ed implementation of Directive (EU) 2019/1023 
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of the European Parliament and of the Coun-
cil of 20 June 2019 on preventive restructuring 
frameworks, on discharge of debt and disquali-
fications, and on measures to increase the effi-
ciency of procedures concerning restructuring, 
insolvency and discharge of debt, and amend-
ing Directive (EU) 2017/1132 (the Directive on 
Restructuring and Insolvency). 

A number of legal solutions provided for in Direc-
tive (EU) 2019/1023 will remain at the discretion 
of the member states, so we are particularly 
looking forward to analysing the specific solu-
tions adopted by Portugal when implementing 
the Directive. 

Some of the legislative objectives and instru-
ments set by Directive (EU) 2019/1023 have 
already materialised in Portuguese legislation, 
but its incorporation into domestic law may be 
decisive in preventing and mitigating the impacts 
of COVID-19 on the Portuguese economy, and 
in overcoming financial difficulties and avoiding 
insolvency scenarios. Therefore, the current cir-
cumstances only increase the need to incorpo-
rate Directive (EU) 2019/1023 into national law 
within the prescribed deadline in order for Por-
tuguese companies and individual entrepreneurs 
to benefit from the instruments set out in it to 
prevent insolvency.
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PLMJ is a law firm based in Portugal that com-
bines a full service with bespoke legal crafts-
manship. For more than 50 years, the firm has 
taken an innovative and creative approach to 
produce tailor-made solutions to effectively de-
fend the interests of its clients. The firm sup-
ports its clients in all areas of the law, often with 
multidisciplinary teams, and always acting as a 
business partner in the most strategic decision-
making processes. With the aim of being close 
to its clients, the firm created PLMJ Colab, its 

collaborative network of law firms spread across 
Portugal and other countries with which it has 
cultural and strategic ties. PLMJ Colab makes 
the best use of resources and provides a con-
certed response to the international challenges 
of its clients, wherever they are. International 
collaboration is ensured through firms special-
ising in the legal systems and local cultures of 
Angola, China/Macao, Guinea-Bissau, Mozam-
bique, São Tome and Príncipe and Timor-Leste.
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