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FROM NAFTA TO USMCA:
PROVIDING CONTEXT FOR A NEW
ERA OF REGIONAL INVESTOR-STATE
DISPUTE SETTLEMENT

By Kiran Nasir Gore*

Introduction

For the past quarter century, since 1994, the North
American Free Trade Agreement (NAFTA) has enabled a
free trade zone between the economies of the U.S., Canada,
and Mexico." As outlined in its Preamble, NAFTA sought to
“establish clear and mutually advantageous rules governing
[] trade” and “ensure a predictable commercial framework for
business planning and investment.” When it entered into
force, legal scholars heralded NAFTA as an “unprecedented”
multilateral agreement which represented a “model for
similar arrangements in other contexts.” NAFTA’s early
success went beyond mere positive assessment by legal
scholars, it was credited with stimulating trade development,
economic growth, and cooperation among the economies of

each of its Member States.*

Yet, NAFTA was not without controversy. Its Chapter
11, which sets forth an Investor-State Dispute Settlement
(ISDS) mechanism with protections comparable to those
in many 1990s era bilateral investment treaties (BITs), had
unintended consequences.” American and Canadian trade
negotiators expected Chapter 11 to provide security for
investors from their own countries, based on concerns about
possible risks with resolving trading disputes within Mexico’s
legal infrastructure.® They did not expect to see Chapter 11
claims asserted against their own governments, concerning
everything from their environmental legislation to their

national judicial processes.”

With this context, Donald Trump’s campaign focus on
renegotiating NAFTA perhaps appears more rational, as do his

swift actions to effect thisintent. Only weeks into his presidential
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term, Trump announced that he would renegotiate NAFTA ®
By May 2017, his Administration formally launched the clock
on a 90-day waiting period, after which renegotiations with
Canadian and Mexican counterparts could officially begin.’
In the following months, the Trump Administration applied
aggressive import tariffs on both Canadian and Mexican goods

to influence renegotiation.'®

In October 2018, Trump, alongside his Mexican and
Canadian counterparts, delivered what many have dubbed
“NAFTA 2.0.” But the new U.S.-Mexico—Canada Agreement
(USMCA) adopts not only a new name, but also a new
approach to ISDS within its Chapter 14."" On November 30,
2018, the leaders of all three nations signed the USCMA and
now it is up to the legislatures of each country to ratify the
Treaty.!? It remains to be seen whether Chapter 14’s ISDS
scheme will remain intact during the ratification process.
Regardless, NAFTA is now a historic relic and we face a new era
in regional ISDS. This raises salient questions on motivation
and timing. Criticisms of NAFTA are not new. Indeed, they
have been around since its very early days. Why the focus
on renegotiating now and what does the shift from NAFTA
Chapter 11 to USMCA Chapter 14 mean for the future of
regional ISDS (and, more broadly, patterns of global dispute

resolution)?

These developments and questions are considered in
three parts. Part I reviews NAFTA’s Chapter 11, including its
substantive protections, dispute resolution mechanisms, and
general criticisms after twenty-five years of experience. Part
II presents context for the emergence of USMCA, followed by
an analysis of its Chapter 14 identifying key changes from the
former NAFTA regime. Finally, Part III provides concluding
remarks and attempts to place USCMA within broader
regional and global shifts in international affairs, trade, and

dispute resolution.
I. NAFTA and the Role of Chapter 11

In this Part, Section A provides an overview of NAFTA
Chapter 11, including context for its development, its
objectives, and finally the protections and means it offers to
investors to pursue claims against NAFTA Parties. Section
B summarizes key criticisms of Chapter 11, based on the

experiences of Member States and investors.
A. Context, Objectives, and Means

When launched, NAFTA and its Chapter 11 ISDS
framework were historic for two reasons: the balanced
approach among and toward NAFTA Parties and the immense

economic impact on the region.

First, through NAFTA, the U.S. and Canada (two fully
developed economic powers) submitted themselves to binding
arbitration for the resolution of foreign investment claim in
any fora other than their own domestic courts.”* In the 1990s,
this was unprecedented. As explained by Judge Charles N.
Brower and Lee A. Steven in 2001:
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The only potentially unique aspect of NAFTA Chapter 11
is that the governments of two nations with developed
economies agreed to enter into an investment protection
treaty between themselves. The overwhelming majority of
BITs to date have been north to South, between capital-
exporting countries and capital-importing countries, and
the private investors who actually have benefited from

such treaties have been those from the North.'*

Second, the trade and economic opportunities created
by NAFTA were immense. As explained by Congressman
William L. Owens of New York and R. Andrew Fitzpatrick

(legislative director to Congressman Owens) in 2015:

NAFTA’s Chapter 11 aims to create a fair and predictable
framework to allow for expanded flows of cross-border
investment, which in turn can generate greater economic
growth across North America. Improving the efficiency
of capital allocation is meant to enable each signatory
nation to benefit from the corresponding growth in
cross-border investment associated with freer trade in
goods and services. “Since NAFTA came into force in
1994, foreign direct investment in North America has
risen from $110 billion per year in 1992 to $650 billion

per year in 2010, a 490% increase.”"”

Taken together, these features embody NAFTA Chapter
11’s main objectives: breaking down barriers to foreign investment,
instilling investor confidence throughout the region with clear,
balanced, and fair rules, and eliminating political elements

which might hinder success.'*
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Structurally, NAFTA Chapter 11 is divided into two parts.

Section A outlines the substantive protections available
to investors from other NAFTA Parties.!” These protections
generally mirror those found in U.S. BITs during the 1990s.'8

In summary:

* Investors are entitled to three types of treatment: (1)
national treatment; (2) most favored nation (MFN)
treatment; and (3) treatment meeting minimum
standards of international law in the event that local
treatment (particularly in the event of expropriation)
does not meet such standards.!” In effect, an

aggrieved investor may pursue a claim based on the

standard that is most favorable given its particular

circumstances.

¢ Performance requirements, such as requiring the export
of a minimum percentage of production or achieving a

specific level of local content, are prohibited.*

e Investors are free to select senior management without
regard to nationality (subject to certain exceptions
regarding numerical majorities on the board of
directors) and may transfer or repatriate profits or

investment proceeds in freely convertible currency.?!

¢ Direct or indirect expropriation of investor property
is prohibited, except when it is undertaken for a
public purpose, on a non-discriminatory basis and in
accordance with due process and minimum standards
of international law. In all cases of expropriation,
compensation equivalent to fair market value based
on the value prior to the date of the expropriation
must be paid “without delay” and in “fully realizable”

convertible currency.?*

Various Annexes to NAFTA outline exceptions and

reservations to these general protections.*

Section B reinforces these protections with a dispute
resolution framework. Following a conciliation and negotiation
period, investors may bring claims in arbitration against other
NAFTA Parties before the International Centre for Settlement
of Investment Disputes (ICSID) in Washington, DC for breach
of the substantive protections available in Section A.** Allowing
an aggrieved investor to directly bring claims against a State is
not the only way to resolve investment disputes, but it without

a doubt provides investors with confidence in the system.
B. Experiences and Criticisms

During the last twenty-five years, NAFTA’s Chapter
11 has been put to the test. Dozens of investor claims have
been brought against each of the NAFTA Parties. This has
been particularly unexpected for the American and Canadian
governments — both of which, as discussed above, expected
NAFTA to protect investors from their own countries, rather

than trigger claims which they would have to defend.”
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These experiences have led to criticisms and much ink
has been spilled analyzing two Chapter 11 protections: the
standard for investor treatment and the meaning of indirect
expropriation.?® While the precise contours of criticisms vary
based on the identity of the critic, all share a common theme:
providing an aggrieved investor with the right to assert a claim
directly against a national government may unduly infringe
on the sovereign’s right to legislate, enforce, and adjudicate
according to its own laws.?” Some commentators have astutely
observed that these criticisms are primarily rooted in concern
that private arbitral tribunals may not reach “correct” decisions,

rather than concern about the substance of these protections.

To those well-versed with ISDS and recent discussions
about its merits and future viability, these concern are familiar,
well-worn, and likely alone not enough to signal the end of

NAFTA, especially in light of NAFTA’s successful and reliable

stimulation of North American economic development.

II. USMCA: Why Now and What’s Changed with
Chapter 14?

Trump’s presidential campaign hinged on an economic
plan that would “make American great again.”* This “America
First” ideology captured the concerns of many American
workers — social inequality and economic stagnation — and
campaign rhetoric focused on creating more jobs for American
workers.**  NAFTA became a symbolic target under this
agenda and has been characterized by many commentators as

“scapegoat” for Trump’s economic plan.?!

Immediately upon entering office, President Trump took
two steps to put this plan into action: withdrawing from further
negotiations on the Trans-Pacific Partnership and announcing
his intent to renegotiate NAFTA.?> Both decisions reflected
economic nationalism and deployed protectionist trade

policies to defend U.S. industries from foreign competition.

Since the release of USMCA’s text in September
2018, many commentators have undertaken side-by-side
comparisons of NAFTA and USMCA. From a trade and
economic perspective, the resounding view is that not much
has changed.*® From an ISDS perspective, USMCA’s Chapter
14 reflects some noteworthy shifts. Several revisions tie
rights to the identity of individual investors and States. This
approach contrasts starkly from NAFTA’s approach, which
generally provides mirrored rights and supports balance among

all three contracting States.

Notably, Canada has withdrawn from Chapter 14. Its
consent for legacy claims will expire three years after NAFTA's
termination (a currently undetermined date).** It is not
clear what this means in practice. “Termination” is a vague
concept and it is possible that the concurrent existence of
NAFTA and USMCA could lead to confusing interpretation
and adjudication by tribunals. Moreover, it is unclear
whether the legacy claims provision applies if a State does not
ratify USMCA. ISDS survives for the benefit of American

and Mexican investors, but as discussed below, the types of
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disputes investors may pursue (and the procedural means to

do so) have been realigned and no longer mirror each other.

Investor-claimants are now required to litigate claims
“before a competent court or administrative tribunal of the
respondent.” Claimants must litigate until a “final decision
from a court of last resort,” or alternatively, 30 months have
elapsed since local court proceedings were initiated.*® There
is an exception to this local litigation requirement “to the
extent recourse to domestic remedies was obviously futile or
manifestly ineffective”®” This scheme is accompanied by a
four-year concurrent statute of limitations for asserting any

treaty claim.’®

In a departure from NAFTA, USMCA provides an
“asymmetrical” fork-in-the-road provision.** If, during local court
proceedings, an American investor alleges a breach of the USMCA
itself (as opposed to a breach of Mexican law), this will bar any
right to arbitration under USMCA.* USMCA does not contain a
parallel provision for Mexican investors, thereby altering dispute
resolution procedures and the scope of investor rights based solely

on nationality.

Investors may seek arbitration of claims involving: (i) direct
expropriation (but not indirect expropriation),*' (ii) violations
of national treatment,*” or (iii) violations of USMCAs MFN
provision.* There is a carve-out for national treatment or MEN

claims “with respect to the establishment or acquisition of an
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investment.”** Notably, footnote 22, which accompanies the MFN
provision, provides that “treatment” “excludes provisions in other
international trade or investment agreements that establish international
dispute resolution procedures or impose substantive obligations; rather,
‘treatment’ only includes measures adopted or maintained by
the other Annex Party, which may include measures adopted or
maintained pursuant to or consistent with substantive obligations
in other international trade or investment agreements.” This
reflects a departure from the language of similar provisions in

other investment agreements.

Additional ISDS rights are available for investors who
are parties to government contracts in identified “covered
sectors,” which includes oil and natural gas, power generation,
telecommunications, transportation, and infrastructure, each
a highly regulated industry involving significant government
involvement.*® These additional rights include the option to assert
claims for violations of the minimum standard of treatment under
customary international law, claims of indirect expropriation, or

claims about the establishment or acquisition of an investment.*’

Finally, provisions to promote transparency and ethical
conduct have been added. With respect to transparency,
specific articles now support the publication of documents
concerning arbitral proceedings, access to hearings, and the
possibility of amicus participation.** With respect to ethical
conduct, arbitrators must now adhere to the International Bar

Association’s Guidelines on Conflicts of Interest in International
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Arbitration and refrain from acting as arbitrator in one USMCA
proceeding while acting as party representative in another
(e.g., as counsel, party-appointed expert, or witness).*” These
revisions reflect current debates in the field and aim to promote

public confidence in the ISDS system and its legitimacy.

In sum, while it is difficult to discern whether these
revisions tip the scales in favor of investors or States, it is clear
that the balanced and equitable playing field that previously
was a lynchpin of NAFTA has been lost. This is inherent in the
fact that American and Mexican investors no longer have ISDS
rights against Canada. It is further reinforced by the fact that
possible claims and associated remedies available to American

and Mexican investors are now driven by national identity.

III. Concluding Remarks on Protectionism, the
New Order for Regional ISDS, and Globalism

After the November 30, 2018 signing ceremony at the
G-20 Summit in Buenos Aires, President Trump tweeted that
the USMCA represents “one of the most important, and largest,
Trade Deals in U.S. and World History.™® This is likely true —
once finalized it will account for more than $1.2 trillion in trade

in one of the world’s largest free trade zones.”' It is not, however,
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NAFTA was always far from perfect and there is a need to
update it — not surprising for an agreement negotiated
a quarter century ago. But just as NAFTA did not cause
inequality, killing NAFTA would do nothing to address
it. The danger is that the demonization of NAFTA will
distract from the much harder work of figuring out how
to make economic globalization more equitable, more

inclusive and more sustainable.’?

Since Professor Mayer wrote those words we have
had the benefit of seeing the results of the renegotiation
process and it remains to be seen whether either investors
or States will be fare any better. Yet, placing USMCA within
the context of “America First” ideology and the protectionist
economic values which motivated its development clarifies
the possible negative impact of USMCA on global dispute
resolution. As discussed, NAFTA was long heralded as an
example of regional economic cooperation. It is axiomatic
that building an institution and structure of this nature is
harder than degrading it. Cracks in its foundation create
the risk of instability and conflict for the region. The Trump
Administration’s cavalier attitude toward NAFTA and its
replacement do not bode well for the future of regional dispute

resolution or the global trends that it may inspire.”

clear that degrading and eliminating the NAFTA system is a

positive long-term solution to Trump’s job-centric economic

plan, or even as a means to promote regional trade and dispute

resolution. As noted by Professor Frederick Mayer in 2017: KKiran Nasir Gore

Kiran Nasir Gore focuses her practice on U.S. and transnational dispute resolution. She currently serves as an Independent Counsel and Legal
Consultant, Professorial Lecturer in Law at The George Washington University Law School, and Lecturer at New York University’s Global Study Center
in Washington, DC. She can be reached at kiran.gore@gmail.com.
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ARBITRATION CLAUSES CONTAINED
IN PUBLIC CONTRACTS: SHOULD
CONTRACTING AUTHORITIES CALL
ALL THE SHOTS?

By Joao Lamy da Fontoura

1. More often than not, lawyers are perceived as keen on
discussing technicalities and issues, that are for others no more
than purely formal in nature. That may be quite right when
assessing theoretical matters, but perhaps not as much at those
times when solving a material dispute arising from a contract
and involving different parties should be underway. Many
times, such arguments fall upon the actual meaning of contract
provisions. Of course, in those cases where contracts address the
very question of how parties should solve their disputes, then
such discussions may (and do) involve the very scope and outline

of dispute resolution proceedings, that parties have agreed upon.

That is precisely the case of arbitration clauses, which
are a domain where less than perfect wording may (and indeed
does) generate arguments, that may stall, let alone thwart
the effectiveness and speed usually behind the option of the

parties for arbitration.

The reasons for that to happen are known and have
been lengthy debated in the field of commercial arbitration:
drafting by non-specialists, copying arbitration clauses from
prior situations and pasting to draft contracts regardless
of context, the parties’ unwillingness to address dispute
resolution matters at the time they are negotiating their
agreements or addressing the matter at the last minute
(hence the nickname midnight clause)'. In the commercial
arbitration field, where parties may freely shape the contents
of contractual provisions, discussions then are about what was

the actual intent of the parties.

2. However, there are situations where freedom to shape
the contents of the arbitration clause is not bestowed upon all
parties to the agreement, that being the case of public contracts
subject to Portuguese law, whose procurement is governed by

the Portuguese Public Contracts Code.
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As a matter of fact, clauses inserted in public contracts
— and the arbitration clause too — are drafted solely by
the contracting authority even before the procurement
procedure is launched, a draft contract being indeed one
of the procurement documents®. (Of course, those parties
thinking of submitting candidatures or bids in procurement
proceedings may ask the contracting authority to clarify the
meaning of the procurement documents®, which includes
the draft contract and the arbitration clause contained in
it. But one should acknowledge that clarifying the meaning
of arbitration clauses is not the most common focus of
interested parties when preparing candidatures or bids.
Besides, clarifications issued by the contracting authority
during the time limit for the submission of candidatures
or bids are not supposed to change the actual meaning of
tender documents, but only to overcome doubts that may

result from assessing the tender documents.)

The question then arises of how less than perfectly
drafted arbitration clauses contained in public contracts
should be construed when disputes occur, notably as to the
scope of the intended arbitration proceedings. The issue is
all the more pertinent in those situations where arbitral
proceedings are launched by the economic operator (who has
not drafted the arbitration clause) and then the contracting
authority (who indeed drafted it) submits that the subject
matter of the dispute is outside of the scope of the arbitration
clause. Should contracting authorities that have been the sole
authors of ill-drafted arbitration clauses call all the shots?
In other words, should contracting authorities be allowed to
rely on such imperfections to avoid arbitration proceedings
launched by the economic operator and refer the dispute to
state courts or indeed both to arbitral tribunals and state
courts, so that each may rule on different aspects of the very

same contractual relation?

Consider, for instance, an arbitral clause providing that
disputes concerning the interpretation or the performance
of a public contract should be subject to arbitration.
Consider also that said arbitration clause is contained in a
public contract qualifying as an administrative contract,
the contracting authority thus being vested with the power
to issue administrative acts concerning the performance of
said contract. (Indeed, administrative contracts “are defined
as contracts between an administrative body or agency and an
individual, or company, which are not ruled by civil law, but instead
by administrative law, according to the needs of public interest™.
As a result, the contracting authority may then be vested
with the power to issue certain administrative acts’, that is,
unilateral decisions issued based on an administrative power
and binding upon their recipients.) Should then the challenge
by the economic operator to an administrative act adopted by
the contracting authority and concerning the performance of
the contract be construed as being subject to arbitration or
should otherwise such challenge be launched at state courts?®
Put differently, may an arbitral clause providing that disputes
concerning the interpretation or the performance of an
administrative contract be subject to arbitration be construed

in a way that challenging the legality of administrative acts
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issued within the context of the performance of the contract
is subject to arbitration? Such an issue is indeed relevant as it

may, and has, been raised in actual arbitral proceedings.

3. First of all, there is no doubt that contracting authorities
are not entitled to impose their own interpretation of the
arbitration clause, as the law expressly provides that they are not
vested with any public powers as to the interpretation of contracts’.
But then, of course, the truth is that contracting authorities were
the ones actually drafting the arbitration clause. Not forgetting the
legal framework applicable to the interpretation of contracts
stemming out from the Portuguese Civil Code®, there seems
to be no actual good reason why the issue addressed here
should not be assessed in the same way it would be within the
context of commercial arbitration and taking into account the
way economic agents (contracting authorities included) are

expected to operate in the market.

Furthermore, an all-out emphasis on the actual wording
of the arbitration clause would also seem somewhat out of
place. As a matter of fact, it is worth noting, that “despite the draft
arbitration agreements recommended for institutional arbitration, a
wording unquestionably determining the scope of arbitration clauses
in broad terms is yet to be found, be it for institutional arbitration
or for ad hoc arbitration™. In actuality, “foreign courts have been
troubled in the attempt to find out differences among the ways of
drafting arbitration clauses (...) in order to determine whether certain
actual dispute is covered by the clause or not. Such strain is quite
pointless, as it is assumed that some intention (...) underlies such
wording and that looks is — in general terms, as there is the possibility
of there being some different case — unrealistic”'®. Unrealistic, of
course, because of the rationality underlying the behaviour
of economic agents, which favours the option for a single
means of solving all disputes arising from, and connected to,
a contract containing an arbitration clause. And this is not
to mention the advantage of concentrating the assessment of

disputes in a single legal action.

In actuality, as the Court of Appeal in England points
out, “ordinary businessmen would be surprised at the nice distinctions
drawn in the cases and the time taken up by argument in debating
whether a particular case falls within one set of words or other very
similar set of words... If any businessman did want to exclude disputes
about the validity of a contract, it would be comparatively simple
to say so”''. For that reason, it is not difficult to accept that
“Where parties include an arbitration agreement in their contract,
they usually intend to resolve all disputes between them by this model
(unless a specific exception is made)”.'* That is, “in principle, an
arbitration clause is about a category of disputes. Most frequently,
the parties have intended that all matters, that may be brought up
regarding the executed contract should be subject to arbitration”". As
a matter of fact, “the question that should be posed is more generic:
has there been or has there not been the intention to establish a broad
connection between the dispute its [contractual] source. Otherwise,
reasoning on this matter would have no real foundation”'*. It follows
that “save for some clause which breadth is not as wide as it seemed at
first glance, the general intention is that all disputes having a key link
to the [contractual] source should be covered. The important thing

then is to establish such a link”"°.
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4. This seems to be arguable not only in these general
terms, but also specifically with regard to an arbitration clause
reading that disputes concerning the interpretation and the
performance of a public (and an administrative) contract
should be subject to arbitration. In fact, the expression
interpretation and performance is known by the arbitral

community both in Portugal and beyond.

In fact, “a clause stating that ‘all disputes concerning
the interpretation or the performance of the contract’ is much less
satisfactory. At least in theory, such a wording might put into doubt
that the arbitration agreement would apply to disputes concerning the
validity of the contract. The respondent in the arbitral proceedings
concerning the non-performance of the contract might then invoke the
nullity of the contract and argue that such matter should be referred
to a state court for preliminary ruling. Fortunately, jurisprudence
from both state courts and arbitral tribunals come to the rescue of
such cumbersome wordings and construes provisions contained in
arbitration agreements in a relatively generous way as means of

ensuring their effectiveness”™"¢.

Indeed, it is arguable that “the clause referring to disputes
concerning the ‘interpretation’ of the contract is not unequivocal
as to the matter of knowing whether or not it encompasses disputes
concerning the validity of the contract or the order to pay damages
arising from non-performance of contract. With the exception of
those cases where the actual will of the declaring party is known,
the recipient party does not perceive the word “interpretation’ in so
broad a sense. Conversely, the word ‘performance’ may, and should,
be interpreted in the sense of encompassing disputes concerning the
non-performance of the contract, that is, the actual fact consisting of

non-performance and its implications on the legal and the contractual
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levels. Performance and non-performance are each one side of the same
coin, one not being allowed to look at one of those sides and not at the
other”'”. Furthermore, “it also does take much cffort for disputes
concerning the unlawful termination of contract by one of the parties
to be encompassed within disputes concerning the performance of the

contract, as said termination involves non-performance”'s.

In a word, in the absence of any particular evidencing
that the will of the parties is to exclude a category of disputes
from arbitration, it should be concluded that the scope of
the arbitration agreement goes beyond interpretation and
performance despite an arbitration clause expressly referring
only to them. Some factors favour such a conclusion, including
the raison d’étre of arbitration agreements and the rationality
and positive outcomes of concentrating the resolution of
disputes in a single action. As a matter of fact, “in principle
and unless the will of the parties is expressly stated otherwise, the
raison d’étre of arbitration agreement is to provide the parties with
a complete means of regulating the disputes that may arise between
them due to their contractual relation. In other words, it is of the
essence of arbitration agreements to provide the parties with a means
of regulating all disputes that may arise in the future in relation to
the contract binding them. Such an agreement should therefore be
interpreted accordingly”'”. Really, not only “favor negotii but also
Sfavor arbitrationis™ are relevant when interpreting arbitration
clauses. A “principle of concentration” may then be acknowledged,
as “arbitration is fundamentally a service, that is rendered to the
parties. In that light, it should be a thorough service and a service
rendered at the highest level. 1o concentrate the activity of the tribunal
on a single core of issues that are perceived as the dispute proper and
putting aside related matters would be a negative outcome: that would

refer the parties to subsequent proceedings, with all that means in
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terms of costs, uncertainty and even litigiousness among the parties.
Accordingly, there should be a principle of concentration: the dispute
entrusted to arbitrator, be it by means of an arbitration clause or of a
submission agreement, should encompass related, material connected

matters, provided that they are a part of the petitum”™!.

Furthermore, “fortunately, most national courts now
regard arbitration as an appropriate way of resolving international
commercial disputes and, accordingly, seek to give effect to arbitration
agreements wherever possible, rather than seck to narrow the scope of the
agreement so as to preserve the court’s jurisdiction. Thus, the English
Court of Appeal referred to a ‘presumption of one-stop arbitration’
in the interpretation of the arbitration agreement that is increasingly
reflected in law and practice around the world. Similarly, the Swiss
Federal Tribunal tends to interpret arbitration clauses broadly (...)"*.
By the same token, “in general terms, case law is relatively flexible
when assessing whether that requirement [that of the identification
of the subject matter of the dispute]; identifying the subject matter
of the dispute entails a clear definition of said subject matter, no further
explanation of details being needed”*>.

This is so, firstly, in what concerns arbitral tribunals
since “arbitrators tend to apply certain principles governing
the interpretation of contracts in general to the interpretation of
arbitration agreements. That is the case of good faith interpretation
of contracts, where when in doubt the actual will of the parties may
be made to prevail over the stated will of the parties; the principle
of effectiveness, which is referred to in article 1157 of the [French]
Civil Code; or the principle of interpretation contra proferentem
referred to in article 1162 of the [French] Civil Code, inviting
to an interpretation against that has drafted the unclear or vague
clause. In contrast, the purportedly principle of strict interpretation
of the arbitration clause, which is sometimes invoked, has in actuality
largely been put aside, particularly in international arbitration but
also ever more in domestic arbitration. Most arbitrators reject such
a principle of interpretation, as it could encourage a party acting
in bad faith to take advantage of a cumbersome wording to escape
arbitration. They rather prefer the ‘effectiveness’ of arbitration
agreements”**. State courts take the same approach. In fact,
“the state judge follows a similar path. They seem to be guided
in their interpretation of arbitration agreements by a focus on the
effectiveness of such agreements. If necessary, that takes him to
look at the wording employed by the parties with some freedom. In
spite of some contrary approaches, the case law is that arbitration
clauses should be interpreted in broad terms somewhat in the name
of effectiveness with a view to prevent the pulverization of litigation.
It is accepted, in particular, that in the absence of provisions clearly
restricting the jurisdiction of the arbitral tribunal, matters concerning
the validity of the contract may be subject to arbitration even though
the arbitration clause refers solely to the interpretation and the

performance of the contract™.

5. Indeed, that is the reason why “in many jurisdictions,
national law provides that international arbitration agreements
should be construed in light of a ‘pro-arbitration’ presumption.
This presumption provides that an arbitration clause should be
interpreted expansively and, in cases of doubt, extended to encompass
disputed claims. That is particularly true where an arbitration

clause encompasses some of the parties’ disputes and the question is
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whether the clause also applies to related disputes, so that all such
controversies can be resolved in a single proceeding (rather than in
multiple proceedings in different forums). [§] In the United States,
the Supreme Court has declared that ‘any doubts concerning the scope
of arbitrable issues should be resolved in favour of arbitration’. In
England, the House of Lords reasoned similarly: “The proposition that
any jurisdiction or arbitration clause in an international commercial
contract should be liberally construed promotes legal certainty. It
serves to underline the golden rule that if the parties wish to have
issues as to the validity of their contract decided by one tribunal and
issues as to its meaning or performance decided by another, they must
say so expressly. Otherwise they will be taken to have agreed on a
single tribunal for the resolution of all such disputes. Courts in other

states adopt similar presumptions”?°.

6. In light of the above, one should conclude that
an arbitral clause providing that disputes concerning the
interpretation or the performance of a public contract should
be subject to arbitration may indeed be construed in a way
that challenging the legality of administrative acts issued
within the context of the performance of the contract is also

be subject to arbitration.

The reasoning put forward here points out in this
direction, such as the fact that an all-out emphasis on the
actual wording of the arbitration clause would be out of place;
or the rationality underlying the behaviour of economic
agents, which favours the option for a single means of
solving all disputes arising from, and connected to, a contract

containing an arbitration clause.

On the other hand, both state courts and arbitral
tribunals come to the rescue of less than perfect wordings
and construe provisions contained in arbitration agreements
in a relatively generous way as means of ensuring their
effectiveness. As such, in the absence of any particular
expressly evidencing that the will of the parties is to exclude a
category of disputes from arbitration, it should be concluded
that the scope of the arbitration agreement goes beyond
interpretation and performance despite an arbitration
clause expressly referring only to them and indeed it may
include challenges to administrative acts issued within the
context of the performance of an administrative contract,
the presumption of one-stop arbitration also applying here.
The raison d’étre of arbitration agreements, the rationality and
positive outcomes of concentrating the resolution of disputes
in a single proceeding, the role of good faith or the contra
preferentem norm (which seems in line with the requirement
of good faith as to the performance of contracts?”) and the
effectiveness of the arbitration intended by the parties all

testify to this effect.

Joao Lamy da Fontoura
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27 V.articles 1-A.1 of the Public Contracts Code and 762.2 of the Civil Code
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THE PRAGUE RULES:

THE NEW KID ON THE BLOCK

By Dr. Benjamin Lissner

I. Introduction

On 14 December 2018 the Rules on the Efficient Conduct
of Proceedings in International Arbitration, commonly more
known as the “Prague Rules” were published. Their purpose is
to provide an alternative set of rules on the conduct of arbitral
proceedings as a counterpart to the IBA Rules on the Taking of
Evidence in International Arbitration (the “IBA Rules”). The
following article will show the main differences between those
two sets of rules and provide a (subjective) prognosis whether
the individual provisions will be attractive to and adopted by

the users in the future.
II. History of the Prague Rules

The roots of the Prague Rules lie in a session with
the rather provocative title “Creeping Americanization of
International Arbitration: is it the right time to develop
inquisitorial rules of evidence?” on the occasion of the IV RAA
Annual Conference of the Russian Arbitration Association in
Moscow on 20 April 2017." The Prague Rules were drafted

by a working group consisting of 46 arbitration practitioners,

predominantly with a civil law background.? This also
explains the heavy influence by inquisitorial principles on
the Prague Rules, which was intentionally applied in order to
set a counterpoint to the IBA Rules. A survey on arbitration
procedures in different jurisdiction as one of the bases for the
drafting of the Prague Rules was apparently filled in by only
29 participants, mainly from civil law jurisdictions.® Thus, it
remains to be seen how widely the arbitration community will

accept those new rules.

III. The Prague Rules and their Differences to the
IBA Rules

1. Role of the Arbitral Tribunal

One of the key features but also one of the most
controversial aspects of the Prague Rules is the more proactive
role of the arbitral tribunal compared to the provisions in the
IBA Rules. Explicitly mentioned in the Preamble of the Prague
Rules, the more proactive approach adopted by inquisitorial
tribunals shall be emphasized when applying the Prague Rules.

The IBA Rules on the other hand are also intended to increase
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the efficiency of arbitral proceedings, but do not emphasize
the proactive role of the arbitral tribunal in the same sense the

Prague Rules do.

a) Proactive Role

Art. 2 of the Prague Rules provides that the arbitral
tribunal is encouraged to take a proactive role during the case
management conference and to clarify its own view on how the
case should proceed. The arbitral tribunal is further empowered
to indicate to the parties the disputed and undisputed facts,
legal grounds and its preliminary view of the case in order to
limit the scope of the further proceedings. Art. 2.4 lit. e of the
Prague Rules clarifies that such actions by the arbitral tribunal
shall not be regarded as evidence for the lack of independence

or impartiality of the arbitrators.

The IBA Rules on the other hand take a much more
cautious stance and stipulate in Art. 2 that early consultations
between the parties regarding the efficiency and fairness of
the proceedings shall be proposed by the arbitral tribunal.
Furthermore, the tribunal itself shall consider identifying to the
parties as soon as possible any issues that the arbitral tribunal may
regard as relevant to the case and material to its outcome and/or

for which a preliminary determination may be appropriate.

The wording of Art. 2 of the IBA Rules shows that it is
much more cautious with regard to the tribunal taking an active
role in determining relevant facts early in the proceedings. The
Prague Rules on the other hand provide powers to the arbitral
tribunal that have their roots in many civil law systems that
assign to judges much more active roles than in common law
systems. While from a civil law perspective those powers might
indeed lead to more efficiency of the proceedings and invite the
participants to focus the dispute on the relevant issues that are
material for the outcome of the case, such powers may seem
deterring to users coming from a common law background.*
Moreover, arbitral tribunals with sufficient experience and
confidence will have made use of such preliminary assessments
already before the Prague Rules were released, if approved by
all parties, without the need of having them in writing. On
the other hand, rather inexperienced arbitrators might be
incentivized by Art. 2 to adopt at a very early stage a firm view
with regard to the factual and legal issues without knowing the
“full picture”, raising the risk of raising concerns about their

impartiality.

b) Fact Finding

Regarding the fact finding the Prague Rules bestow on
the arbitral tribunal powers very similar to the one provided
for in the IBA Rules. Art. 3 of the Prague Rules stipulates that
the arbitral tribunal is entitled and also encourages to take a
proactive role in establishing the facts of the case. In order to
reach this goal, the tribunal is entitled to request documentary
evidence, hearing of a witness, expert evidence of site inspections
on its own initiative. This is very much in line with the powers
the IBA Rules provide to the arbitral tribunal (see Art. 2.3, 3.10,
4.10, 6, 7 of the IBA Rules).
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¢) lura Novit Curia

While the IBA Rules are silent on the issue of iura novit
curia, Art. 7.2 of the Prague Rules distinctively provides that the
arbitral tribunal may apply legal provisions not pleaded by the
parties and rely on legal authorities not submitted by the parties,
provided that the parties have had the opportunity to express

their views on those provisions and authorities.

This approach by the Prague Rules shows the intention to
expressly provide the arbitral tribunal with inquisitorial powers
and to put the tribunal into the driver’s seat of the proceedings.
This is contradictory to the understanding of common law
jurisdictions of the role of the judge. Under common law the
principle of iura novit curia does not exist, because common
law places emphasis on the material truth-finding between the
parties without intervention from the judge. However, even
under English law more flexibility is given to the arbitral tribunal
in arbitral proceedings. Sec. 34 (2) (g) of the English Arbitration
Act 1996 provides that the arbitral tribunal has the discretion
to decide whether and to what extent the tribunal itself should
take the initiative in ascertaining the facts and the law of the

underlying dispute.

The caveat of Art. 7.2 of the Prague Rules that such course
of action should only be done after having heard the parties’
views intends to strike a balance between common law- and
civil law-influenced arbitral proceedings. However, it remains to
be seen how the international arbitration community receives
such power given to the arbitrators. On the one hand it could
indeed lead to more efficient proceedings if the tribunal provides
guidance on points of law to the parties, in particular if parties
and/or counsel are not very experienced in or familiar with
arbitration proceedings. However, on the other side a notice by
the tribunal to the parties that it considers applying additional
legal provisions not being pleaded by the parties may lead to a
situation that such notice leads to substantiating a claim which
initially was unsubstantiated so that without such notice the
claiming party might not have succeeded. There is a fine line
between actively propelling the proceedings forward through
giving appropriate guidance to the parties on the one hand and
helping only one party by giving too much guidance and thus

making its case on the other.

d) Assisting the Parties in Amicable Settlement

Art. 9 of the Prague Rules provides the arbitral tribunal
with far-reaching powers for facilitating an amicable settlement
between the parties and does not have a counterpart in the IBA
Rules. Unless one of the parties objects, the arbitral tribunal
may assist the parties at any stage of the proceedings in
reaching such amicable settlement. Furthermore, any member
of the tribunal may act as a mediator during the amicable

negotiations if all parties agree.

The aforementioned powers are again an example for a
very different understanding of the role of the judge/arbitrator in
a common law- or civil law-based dispute. While in common law

jurisdictions the role of the judge/arbitrator as a neutral includes
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that there should be no involvement in settlement negotiations,
many civil law jurisdictions interpret the role in a different
way. Provided that the parties wish them to do so, in civil law-
influenced arbitrations the arbitrators are more inclined to assist
the parties with finding an amicable solution while having less
fear to appear biased. In that regard, if the arbitral tribunal is well-
experienced, it will be cautious to avoid any concerns regarding
its impartiality and independence, while at the same time giving
the parties an idea how a solution could look like. There is a fine
line for doing this without overstepping the commonly accepted

boundaries of the arbitrator’s role.

What is quite unusual - even for civil law-based
arbitrations - is the med-arb approach in Art. 9.2 of the Prague
Rules.> While the assistance of the parties by e.g. providing
a preliminary assessment of the case in the plenary of the
arbitration is widely accepted in such arbitrations, the role of
the mediator usually allows for ex parte caucus sessions with
each party. This mediation tool bears much more risk to raise
concerns about the impartiality of the arbitrator/mediator, as
one party does not know what has been discussed in camera
with the other party and does not have an opportunity to
comment on such discussed matters. It is thus quite unlikely
that Art. 9.2 of the Prague Rules will receive much practical use

for the aforementioned concerns.

One further potential flaw of this provision is the treatment
of the arbitrator/mediator after the mediation has failed. Art. 9.3
of the Prague Rules provides that in case the mediation fails all
parties have to provide written consent that the arbitrator may

continue to act in the arbitration afterwards. This may lay the
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ground for obstructive parties to get rid of arbitrators they do
not feel comfortable with. In this regard, it is surprising that the
drafters of the Prague Rules decided to include another threshold
of written consent by the parties for the return of the arbitrator/
mediator into the role as arbitrator. As the parties also have to give
written consent prior to initiating the mediation, one could have
expected that such consent also includes the parties’ consent for
a return of the arbitrator into the arbitration once the mediation
might have failed. If the arbitrator/mediator should give raise to
concerns regarding his/her impartiality or independence during
the mediation process, the parties would have the usual tools
at their disposal for challenging an arbitrator pursuant to the
applicable arbitration rules. The additional layer of written
consent in Art. 9.3 of the Prague Rules however facilitates the
removal of an arbitrator, as besides rejecting to consent there is

no further requirement for such removal.
2. Hearing

While the IBA Rules assume that an evidentiary hearing
will take place during the arbitration, the Prague Rules choose
a different path. Art. 8.1 of the Prague Rules provides that the
Parties should seek to resolve the dispute on a documents-only
basis as a default rule, i.e. generally without conducting an
evidentiary hearing. Only if one of the parties requests such
hearing or if the arbitral tribunal deems it appropriate, a hearing
shall take place in the most cost-efficient manner possible (Art.
8.2 of the Prague Rules).

While the intention of the drafters of the Prague Rules

to promote cost efficiency should generally be welcomed, it
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is doubtful that Art. 8.1 will gain much relevance in arbitral
proceedings. Usually, there is always at least one party which
wants its “day in court” and be able to present its case and
evidence to the arbitrators. Only in cases with small amounts
in dispute or where the parties prefer a quick and inexpensive
decision over full-fledged proceedings, Art. 8.1 might be
applied. However, in most arbitrations the parties will be
hesitant to waive the conduct of an oral hearing, in particular

if a lot is at stake.
3. Documentary Evidence

With regard to documentary evidence the IBA Rules
adopt an approach which very much leans into the common law
understanding of document production. However, they try to
limit the excesses of document discovery that are well-known in
particular from US litigation cases by relying on the requirements

of relevance and materiality of the documents requested.

The Prague Rules take an entirely different approach and
stipulate as a default rule in Art. 4.2 that the arbitral tribunal
and the parties are encouraged to avoid any form of document
production including e-discovery. This is heavily influenced by
the civil law-understanding that each party is responsible for
providing the documents to the tribunal it requires to prove
its case and if it is not able to do so, this is to the procedural
detriment of the failing party without any obligation of the other
party to disclose documents to the failing party. This is of course
a generalization because even in many civil law systems limited
document disclosure is known and possible (e.g. sec. 142 (1)
of the German Code of Civil Procedure). However, a document
production process as provided for in the IBA Rules is rather

alien to court litigation proceedings in those jurisdictions.

The intention behind Art. 4.2 of the Prague Rules is clear.
Its purpose is to limit the extensive document productions many
arbitrations see nowadays, partly caused by arbitral tribunals
which simply rely on their standard templates for procedural
orders which provide for such document production even if
it may not be useful in the individual case and partly caused
by inexperienced parties which are afraid to waive document

production even if it will not be to their benefit.

However, the question remains whether Art. 4.2 is the
proper instrument to avoid such extensive document productions.
On an international level document production as provided
for by the IBA Rules has become an established and accepted
tool and in particular e-discovery is widely accepted in modern
arbitral proceedings.® Thus, it remains to be seen whether the
users will be willing to adopt Art. 4.2 of the Prague Rules and
to waive document production. It certainly might make sense in
disputes with limited amounts in dispute or relevance or where
the relevant documentary evidence is already accessible to all

participants.

Generally, it is positive that the Prague Rules emphasize
an early discussion of the possibility of document production
during the arbitration (Art. 4.3) and the confidentiality of the
disclosed documents (Art. 4.8). It is further positive that Art.
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4.5 — similar to the IBA Rules — limits document production to
relevant and material documents. However, Art. 4.5 also provides
that only a specific document and not document categories
can be requested. While fishing expeditions should rightfully
be avoided, it is questionable in many cases whether a specific
document can actually be identified by the requesting party.
In many cases the requesting party only knows that a certain
category of documents must exist in the possession of the other
party without being able to identify the exact document it is
looking for. Thus, the limitation of Art. 4.5 of the Prague Rules
seems impractical for effective use of document production in

arbitral proceedings.
4. Witness Evidence

With regard to witness evidence the Prague Rules and the
IBA Rules are quite similar. Both sets of rules give the arbitral
tribunal the power to control the hearing, give directions and
exclude appearance of a witness (see Art. 5.2 and 5.3 of the
Prague Rules; Art. 4.1, 8.2, 8.5 of the IBA Rules).

With regard to the hearing of witnesses the IBA Rules
are heavily influenced by the adversarial principle of cross
examination in relation with the submission of written witness
statements. The Prague Rules also allow cross examination but
do not have such detailed provisions on it but leave it to the

arbitral tribunal to organize the questioning of witnesses.

However, the Prague Rules take one step further and allow

the arbitral tribunal to ask a party to submit a written witness
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statement even if this witness will not be heard and to still give
the witness statement as much evidentiary value as it deems
appropriate. It seems doubtful that practitioners not used to civil
law litigation principles will accept such provision, if they do
not have the opportunity to question a witness based on such

written witness statement.”
5. Expert Evidence

Both the Prague Rules and the IBA Rules provide rules
for the use of tribunal- and party-appointed experts. However,
while the IBA Rules have distinct provisions for both party-
appointed experts (Art. 5) and tribunal-appointed experts (Art.
6), the Prague Rules clearly focus on the role of the tribunal-
appointed expert (Art. 6). Although in Art. 6.5, 6.6 and 6.7 of
the Prague Rules the use of party-appointed experts is dealt with,
the majority of the rules in Art. 6 is related to the use of tribunal-
appointed experts, which again shows the proximity of the Prague

Rules to civil law systems.
IV. Conclusion
It should be welcomed that the Prague Rules provide an

alternative concept to the established IBA Rules. The regular use

of the IBA Rules in international arbitrations sometimes seems
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to have led to the result that many arbitration users do not
consider alternative procedural rules and tools anymore which
could increase the efficiency of the proceedings. The Prague Rules

might provide some inspiration on how to do things differently.

However, in their current form they are influenced by
inquisitorial principles to such a large extent that it will hardly
be possible to convince users from common law jurisdictions
to apply the Prague Rules in their entirety. Furthermore, many
experienced arbitrators have already used useful efficiency-
increasing techniques promoted by the Prague Rules before

they were issued.

Thus, it remains to be seen whether users will actually
include the Prague Rules in their contracts and adopt them for
their disputes. In any event, they are a good toolkit for arbitrators
for considering procedural steps as an alternative to the ones
provided for by the well-established IBA Rules and provide the
arbitral tribunals and the parties with more options to tailor their
proceedings to their specific needs in order to make arbitration

more efficient.

Dr. Benjamin Lissner
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WHEN ARBITRATORS SLEEP...
DELAY IN DELIVERING THE AWARD.
ONE ISSUE, MANY (POSSIBLE)
SOLUTIONS

By Bernardo Cartoni

1. The aim of this article.

One of the duties of an arbitral tribunal is to conduct the
proceedings in a speedy and cost effective way; for instance,
Art. 17(1) UNCITRAL Arbitration Rules 2010 says that: “The
arbitral tribunal, in exercising its discretion, shall conduct the
proceedings so as to avoid unnecessary delay and expense and
to provide a fair and efficient process for resolving the parties’

dispute”.

The LMAA has issued its own guidelines “with a view
to making the decision-making process as cost-effective and

”]

efficient as possible

However, sometimes the arbitrators are not able to
deliver their award timely, and such a delay can take weeks,

months? and — in worst cases — more than one year.

So, this lack of efficiency is perceived as a major problem

among the arbitral community®. Cost and lack of speed were

both ranked by respondents as amongst the worst characteristics

of international arbitration®*.

The aim of this article is to analyze how this issue has
been dealt with in various jurisdictions, at the legislative level®
or by the arbitral institutions.

At the end, the author will try to sum up the different
solutions and to propose some tools in order to avoid excessive
delay in conducting arbitration proceedings.

2. The need for speed in international arbitration.

“Efficiency” is a key word in international arbitration®.

A research has estimated that in 65% of cases, efficiency

is the main factor in choosing a dispute resolution process’.

Heydon ] said that: “the attractions of arbitration are

said to lie in speed, cheapness, expertise and secrecy”™ .
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A distinguished practitioner has underlined that “over
the last few years there has been a huge focus on techniques for
controlling time and cost in arbitration; all are designed to reduce
the duration of arbitrations. However, it’s not only arbitration
proceedings that can take a long time. Perhaps the biggest
source of frustration for parties, and their advisers, is that it can

sometimes take months for the arbitrators to issue an award”’.

There are many tools that can be used in order to achieve

actual cost-effective and time-efficient arbitral proceedings'.

One of the more efficient tools is to provide for simplified
procedures, that are more suitable for low-value cases and for
— relatively — straightforward claims, but an in-deep analysis
of the relevant arbitration rules issued by the leading arbitral

institutions is beyond the scope of this article.
We are going to analyse:

1) where a time limit for rendering the award is provided

for and

2) which the consequences are, if such limit has not been

complied with.

It goes without saying that we can find very different

positions and solutions.
3. Different jurisdictions and different solutions.
Italy.

In Italy'', the relevant law states an explicit limit in order

to complete arbitral proceedings.

Under art. 820 Civil Procedure Code, the parties can
determine a time limit to render an award; otherwise, the
statutory limit (240 days from the constitution of the arbitral
tribunal'?) shall apply.

This limit can be extended for 180 days, if:

e There are lay witnesses and evidential hearings
e There is a tribunal-appointed expert

* There is a partial or interim award

e There is a change in the composition of the arbitral

tribunal

In any case, the time limit can be extended if all the
parties agree or by the President of First Instance Court' of the

seat of the arbitration.

Pursuant to art. 821 Civil Procedure Code, each party
may notify the arbitral tribunal and the other party (or parties)
that it wants to terminate the proceedings, because of they are

beyond the time limits.
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The Italian Supreme Court'* stated that this is a personal
prerogative of the party'’; but this power can be exercised by

its counsel, too'®.

If a party had failed in doing this, the delay cannot be
a ground to set aside the award'’; otherwise, the award is null

and void, according to art. 829 n. 6 Civil Procedure Code'®.

Even though the proceedings are terminated because of
the time limit is expired, the arbitration clause is still valid
and the parties have to submit their claims before a fresh

arbitral tribunal'®.

Under the current CAM?2° Arbitration Rules?' there are

stricter time limits.

Pursuant to art. 36 CAM Arbitration Rules: “The
Arbitral Tribunal shall file the final award with the Secretariat
within six months from its constitution, unless otherwise
agreed by the parties in the arbitration agreement”; the
Secretariat may extend or suspend the time limit, even on its

own initiative.
Mainland China.

PRC Arbitration Law 1994 does not provide for a time

limit to render an award.
This limit is provided for at institutional level.

A distinguished scholar has noted that “in CIETAC
Arbitration, the arbitral tribunal must render an arbitral award
within six months (foreign-related cases)*> or four months
(domestic cases) from the date on which the arbitral tribunal

is formed”?3%4,

Upon application of the arbitral tribunal, the
Secretary General may extend the time limit, if he deems it
“truly necessary and the reasons for the extension are truly
justified”.

Under art. 47 BAC?¢ Arbitration Rules 2014, the
arbitral tribunal “shall render its award within four months
of its constitution”; this limit increases up to six months
for international arbitration?”. The Secretary General, upon
request of the presiding arbitrator, can grant a suitable

extension of the time limit, “if there are special circumstances”.

Art. 44 SHIAC Arbitration Rules 2015 provides for a

double time limit:

e Six months upon the date the arbitral tribunal is
constituted for international or foreign-related
disputes and for disputes relating to the Hong Kong
Special Administrative Region, the Macao Special

Administrative Region or the Taiwan region;

e Four months upon the date the arbitral tribunal is

constituted for domestic cases?S.
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But, what if this limit has been not complied with?

Is it possible to argue that the award is null and void or

that the award can be set aside?

Under art. 58 (3) PRC Arbitration Law 1994, an award
can be set aside if “the arbitration procedure was not in
conformity with statutory procedure” and art. 20 Supreme
People’s Court’s Interpretations of Certain Issues Concerning
the Application of the Arbitration Law of the People’s
Republic of China (September 8, 2006) clarifies that it “refers
to the case where the arbitration proceedings are in violation
of the provisions of the Arbitration Law and the arbitration
rules selected by the parties concerned and may affect the correct

ruling of the case™.

Usually, a mere delay in delivering the award does not
affect the correct ruling of the case and this cannot constitute a

ground for setting aside the award*".
Hong Kong.

Hong Kong is a Model Law Country; so, Hong Kong
Arbitration Ordinance Cap. 609 does not provide for a time

limit to issue an award.

Even the HKIAC Arbitration Rules 2018 do not provide
for an explicit time limit to deliver the award®'. Article 13.1
states that “the arbitral tribunal shall adopt suitable procedures
for the conduct of the arbitration in order to avoid unnecessary

”

delay...” and art. 13.5 stresses that “the arbitral tribunal and
the parties shall do everything necessary to ensure the fair and

efficient conduct of the arbitration”.

So, “the length of time for arbitral proceedings in Hong
Kong can and does range from months to years depending on the

arbitral rules adopted by the parties™.

Sec. 81 Hong Kong Arbitration Ordinance is a verbatim
adoption of art. 34 UNICITRAL Model Law; under art. 34(2)
(a)(iv) a breach of the procedural rules®* can lead to set aside

the award.

However, Hong Kong is a very arbitration-friendly

jurisdiction; so, this power has been used very sparingly.

For instance, in the Pacific China Holdings case**, Hon Tan
VP underlined that “the conduct complained of must be serious,
even egregious, before a court could find that a party <<was
otherwise unable to present his case>>. It is unnecessary for
me to decide, and I do not decide, how serious or egregious
the conduct must be before a violation could be established.
Nor, do I decide whether< <the conduct ... must be sufficiently
serious to offend ... basic notions of morality and justice>>. I
am inclined to the view that the conduct complained of must
be sufficiently serious or egregious so that one could say a party
has been denied due process™> and “the court may refuse to set
aside the award if the court is satisfied that the arbitral tribunal

could not have reached a different conclusion. How a court
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may exercise its discretion in any particular case will depend
on the view it takes of the seriousness of the breach. Some
breaches may be so egregious that an award would be set aside
although the result could not be different”®

Singapore.

The International Arbitration Act (Chapter 143A) is
shaped on the UNCITRAL Model Law®?, so no time limit is
provided for by the law.

Pursuant to Rule 32.3 SIAC Arbitration Rules 2016:
“Unless the Registrar extends the period of time or unless
otherwise agreed by the parties, the Tribunal shall submit the
draft Award to the Registrar not later than 45 days®® from the

date on which the Tribunal declares the proceedings closed”*.

The award can be set aside on the grounds provided for
by art. 34 UNCITRAL Model Law or if “a breach of the rules of
natural justice occurred in connection with the making of the

award by which the rights of any party have been prejudiced”.

A mere delay cannot amount to a breach of the rules of
natural justice. V IC Rajah JA has underlined that “It is necessary
to prove that the breach, if any, had caused actual or real prejudice
to the party seeking to set aside an award. It may well be that
though a breach has preceded the making of an award, the same

result could ensue even if the arbitrator had acted properly”*'.
Taiwan.

Under art. 21 Taiwan Arbitration Act 1998 “The arbitral
tribunal shall render an arbitral award within six months [of
commencement of the arbitration]. However, the arbitral
tribunal may extend [the decision period] an additional three

months if the circumstances so require”.

Distinguished scholars have noted that: “The legislative
intent of Article 21 is to make arbitration an efficient and
speedy process”*.

Pursuant to art. 40 Taiwan Arbitration Act 1998, a party
may apply for setting aside an award, if “the arbitral proceedings

is contrary to the arbitration agreement or the law”.

Theoretically, a late delivery of the award is contrary
to the law; but Taiwanese scholars have underlined that it is
necessary a “gross violations of procedural justice during the
arbitration proceedings”, so, it does not constitute a valid

ground t set aside the award.

Under art. 41 CAA Arbitration Rules: “The final award
shall be made within 10 days after the closure of the hearings”
and this provision shall apply mainly to domestic cases. For

international disputes, the Chinese Arbitration Association
has created CAAI*.

Under art. 30.1 CAAI Arbitration Rules 2017: “Within

six months from the date of its constitution, the Tribunal
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shall declare the proceedings closed and state the date of such
closure in writing” and pursuant to art. 33.1 “The Tribunal
shall make its final award within six weeks from the date of its
closure of proceedings® as stated in accordance with Article
30.17. According to art. 33.3, this deadline may be extended
by CAAI “pursuant to the Tribunal’s reasoned request or on its

own initiative if it decides necessary to do so”.
England and Wales.

There is no time limit in the English Arbitration Act
1996; Sec. 33(1)(b) states that the arbitral tribunal shall “adopt
procedures suitable to the circumstances of the particular case,

avoiding unnecessary delay or expense”.

LCIA Arbitration Rules 2014 do not provide for a time

limit to render the award, either.

Under Sec. 68 EAA, a party may challenge an award on
the ground of serious irregularity, and Sec 68(2) clarifies that
“serious irregularity” means also a “failure by the tribunal to

comply with section 33 (general duty of tribunal)™*.

Anyway, a delay of two years is not a sufficient ground
to challenge an award; Cooke | has noted that: “Such a period
is inordinate and unacceptable, but it was common ground
between the parties that, although it might constitute a breach
of the general duty of the Tribunal, no substantial injustice could
be shown unless some other form of irregularity in the closed list
in section 68 was demonstrated. The most that can ordinarily be

said about such delay is that it can give rise to a suspicion that the
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Tribunal may have either forgotten what points were raised and
required determination or that it, consciously or subconsciously,

sought a shortcut in order to finalise a delayed award™’.
Scotland.

The Arbitration (Scotland) Act 2010 does not provide

for an explicit time limit to render the award.

Anyway, under Rule 24 Schedule 1: “The arbitral tribunal
must [...] conduct the arbitration without any unnecessary
delay” and this is a mandatory rule that shall apply to every

arbitration seated in Scotland, pursuant to Sec. 7 Arbitration
(Scotland) Act 2010.

Under Rule 68(1) Schedule 1: “A party may appeal to
the Outer House against the tribunal’s award on the ground
of serious irregularity” and serious irregularity means also “the

tribunal failing to conduct the arbitration in accordance with
[...] these rules” (Rule 68(2)(a)(ii)).

Even in this case, a delay in delivering the award is not a

serious irregularity:

Lord Wolman said: “Three general points can be made
about serious irregularity appeals. First, they are designed as “a
long stop available only in extreme cases where the tribunal has
gone so wrong in its conduct of the arbitration that justice calls
out for it to be corrected”: Departmental Advisory Committee
on Arbitration Report on the Arbitration Bill 1996. That passage

has been quoted with approval in several cases, see for example
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Walsall Metropolitan Borough Council v Beechdale Community Housing
Association Ltd [2005] EWHC 2715. Second, the court will not
intervene on the basis that it might have done things differently,
or expressed its conclusions on the essential issues at greater
length. Third, such an appeal can only succeed if there has been
substantial injustice. If the result of the arbitration would have
been likely to be the same or very similar, then there is no basis
for overturning the award: Checkpoint Ltd v Strathclyde Pension
Fund [2003] EWCA Civ 84. Accordingly a dissatisfied party has

to meet a high test”*.
France.

In France, like in Italy, there is no separate Arbitration

Law.
The matter is dealt within the Civil Procedure Code.

Under art. 1463: “If an arbitration agreement does not
specify a time limit, the duration of the arbitral tribunal’s
mandate shall be limited to six months as of the date on which
the tribunal is seized of the dispute”; this period can be extended

by agreement between the parties or by the supporting judge®.

Under ICC Arbitration Rules 2017, art. 31 states that
“The time limit within which the arbitral tribunal must render
its final award is six months®®. Such time limit shall start to
run from the date of the last signature by the arbitral tribunal
or by the parties of the Terms of Reference or, in the case of
application of Article 23(3), the date of the notification to the
arbitral tribunal by the Secretariat of the approval of the Terms
of Reference by the Court”. The Court may fix a different time

limit or may extend the default time limit.

On 17 December 2015, the ICC International Court
of Arbitration stated “that ICC arbitral tribunals are expected
to submit draft awards within three months after the last
substantive hearing concerning matters to be decided in an award
or, if later, the filing of the last written submissions (excluding
cost submissions). This timeframe will be set at two months for
cases heard by sole arbitrators. If a draft award is submitted
beyond that timeframe, the Court -unless satisfied that the
delay is justified by factors beyond the arbitrators’ control or
to exceptional circumstances- may lower the arbitrators’ fees™!
up to 20% or even more if the draft award is submitted for
scrutiny more 10 months after the last substantive hearing or

written submissions.

4. Conclusive remarks.

Trying to sum up this rhapsodic brief overview, we can say
that —only in very few cases — a delay in delivering the award can

constitute a valid ground to challenge it.

In other cases, it is up to the arbitral institutions to deal

with a “lazy arbitrator”.

For instance, the arbitrator’s fees can be reduced as decided
by ICC.
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Recently, on 11 June 2019, the ICC released the figures
for 2018.

There was a dramatic increasing in efficiency: “These
delay measures have improved the ICC Court’s efficiency,
according to the latest statistics. Already, the introduction
of delay measures resulted in a decrease in the number of
late awards from 54% in 2016 to 38% in 2018. At the same
time, there has been an overall decrease in ‘delays,” or awards
allocated three to six months late, from 52 in 2016 to 33 in
2018. Furthermore, awards delayed by seven months or more
decreased from 18 in 2016 to 6 in 201872,

Art. 4 CAM Code of Ethics states that: “When accepting
his mandate, the arbitrator shall, to the best of his knowledge,
be able to devote the necessary time and attention to the
arbitration to perform and complete his task as expeditiously,
diligently and efficiently as possible”; so, if an arbitral tribunal
was not able to comply with the deadline, this is a breach of the
above and “The arbitrator who does not comply with this Code
of Ethics may be replaced by the Chamber of Arbitration, which,
may also refuse to confirm him/her in subsequent proceedings
by taking into consideration the seriousness and the relevance

of this violation”3.

Another kind of sanction is that provided for by art.
41 CAA Arbitration Rules: “Notwithstanding that the time
within which the arbitral tribunal must render its final award
has not yet exceeded the time limit prescribed in Article 21 of
the Arbitration Law, if the arbitral tribunal fails to render a final
award within one month after the closure of the hearings, CAA
may send a notice of reminder; if it fails to render its final award
within three months, CAA may make the names of the arbitrators
public in the Arbitration Journal published quarterly by CAA
nevertheless, if the arbitral tribunal fails to render its final award
within the time limit prescribed in or agreed pursuant to Article
21 of the Arbitration Law, the CAA may make the names of the
arbitrators public in its Arbitration Journal without giving prior

notice”. This is an effective kind of pillory:.

My personal view is that the delay should not affect the

validity of the award; a delayed award is not — per se — a wrong one.

But, the “lazy arbitrators” should be sanctioned.

The fees reduction should be linked to a not appointment
in future proceedings®* and the arbitral institutions should
make the names of the arbitrators public in their website; so,
the arbitral community can be aware of the arbitrators that —

usually — indulge in “late delivery”>.

This could avoid the hoarding of appointments by “the
happy few” and it could give more chances of an appointment
to the young arbitrators, less experienced but not necessarily

less good than the old ones.

Bernardo Cartoni
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Preamble of LMAA Checklist, available at www.Imaa.london/uploads/documents/CHECKLIST.pdf.

“On average, arbitrators talke 3 months to produce awards” (LCIA Facts and Figures — Costs and Duration 2013-2016, p. 2).

3 Nigel Blackaby — Constantine Partasides — Alan Redfern — Martin Hunter, Redfern and Hunter on International Arbitration, Oxford University Press, 2009,

p. 36. The Authors stressed that one of the main reasons for delay “is the workload of the chosen arbitrators, particularly if they have other professional

commitments”.

White & Case — Queen Mary University of London International Arbitration Survey 2015, p. 24.

It is worth noting that the UNCITRAL Model Law on International Commercial Arbitration does not provide a time limit to render an award.

“Efficiency is the key priority of Parties in choice of dispute resolution processes” (“Global Data Trends and Regional Differences”, in Global Pound

Conference Series, p. 3).

7 “Global Data Trends and Regional Differences”, in Global Pound Conference Series, p. 10.
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9 Victoria Clark, Time limits for awards: the danger of deadlines, Practical Law Arbitration Blog, August 3 2016, http:/arbitrationblog.practicallaw.com/time-
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10 See White & Case — Queen Mary University of London International Arbitration Survey 2015, pp. 24-32.

11 TItaly is not a Model Law Country. Artt. 806 to 840 Civil Procedure Code deal with arbitration (including recognition and enforcement of foreign awards).
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12 In Ecuador, according to art. 25 Arbitration and Mediation Law (Ley 145 of 4 September 1997) the time limit is 150 days from the date of the first
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14 Corte di Cassazione.

15 Cass. Sez. 111.7.2003 n. 10910.

16 Art. 816 bis Civil Procedure Code states that the power of attorney grants the counsel of the very same powers and prerogative of the represented party,
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19 Cass. Sez. 125.11.2013 n. 25735.
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21 In force as from 1 March 2019.

22 Art. 48 CIETAC Arbitration Rules 2015.

23 Jingzhou Tao, Arbitration Law and Practice in China, Wolters Kluwer, 2012, p. 162.

24 In summary procedures (value within 5,000,000 RMB) “the tribunal shall render the award within three months upon the date the tribunal is constituted”
pursuant art. 62.1 CIETAC Arbitration Rules 2015.

25 Fan Yang, Foreign-Related Arbitration in China. Commentary and Cases, Cambridge University Press, 2016, Vol. I, p. 146.

26 Beijing Arbitration Commission, also known as Beijing International Arbitration Center (BIAC).

27 Art. 68 BAC Arbitration Rules 2014. In the event of an expedited procedure (claims value within 1,000,000 RMB), the time limit is of 90 days for
international disputes (art. 68) and of 75 days for the domestic ones (art. 58).
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the date the tribunal is constituted” (art. 57 SHIAC Arbitration Rules 2015).29 Emphasis added.

30 In the Shanxi Explosion- Proof Motor (Group) Co. Ltd v Paolino Castro case (in Fan Yang, Foreign-Related Arbitration in China. Commentary and Cases, Cambridge
University Press, 2016, Vol. II, pp. 1379-1383) the Supreme People’s Court held that extensions of time (even beyond the relevant applicable rules) did
not have any adverse effect on the parties’ rights (23 February 2006, No. 54 of the Fourth Civil Tribunal of the Supreme People’s Court [2005]). In the
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2016, Vol 11, pp. 1418-1424) the Supreme People’s Court dismissed the application for setting aside the award, because the applicant “has not put forth
evidence to show how the refusal of evidence had any material effect on the outcome of the award”.

31 Under art. 42(2) f, in case of Expedited Procedure, “the award shall be communicated to the parties within six months from the date when HKIAC
transmitted the file to the arbitral tribunal. In exceptional circumstances, HKIAC may extend this time limit”.

32 Shahla Ali, Balancing Procedural and Substantive Arbitration Reforms, in The Developing World of Arbitration. A Comparative Study of Arbitration Reform
in the Asia Pacific, Anselmo Reyes and Weixia Gu (eds.), Hart, 2018, p. 58.

33 In this case, the word “rules” means provisions stated by the applicable law(s) or by the applicable arbitration rules or rules agreed by the parties.

34 Pacific China Holdings Ltd (in liquidation) v Grand Pacific Holding Ltd [2012] HKCA 200.

35 Pacific China Holdings Ltd (in liquidation) v Grand Pacific Holding Ltd [2012] HKCA 200, at 94.

36 Pacific China Holdings Ltd (in liquidation) v Grand Pacific Holding Ltd [2012] HKCA 200, at 105.

37 Sec 3 states that: “Subject to this Act, the Model Law;, with the exception of Chapter VIII thereof, shall have the force of law in Singapore”.

38 This time is extended to 90 days, in case of an investment arbitration under SIAC Investment Arbitration Rules 2017 (Rule 30.3).

39 In case of Expedited Procedure, Rule 5.2.d shall apply (“the final Award shall be made within six months from the date when the Tribunal is constituted
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40 Sec. 24 (b) IAA.

41 Soh Beng Tee & Co Pte Ltd v Fairmount Development Pte Ltd [2007] SGCA 28, at 86.

42 Nigel NT Li, Angela Y. Lin, Jeffrey CF Li, Cautious Optimism for Arbitration Reform in laiwan, in The Developing World of Arbitration. A Comparative Study
of Arbitration Reform in the Asia Pacific, Anselmo Reyes and Weixia Gu (eds.), Hart, 2018, p. 74.

43 Angela Y. Lin, Jeffrey Li, Chapter 14: Taiwan, in The International Comparative Legal Guide to: International Arbitration 2013, on July 1, 2013.

44 CAA International Arbitration Centre. It is worth noting that CAAI is seated in Hong Kong, so CAAI arbitrations are governed by Hong Kong law.
Taiwan is not a New York Convention signatory party; so, the choice to locate CAAI in Hong Kong allows CAAI award to enjoy the benefit of a New York
Convention award.

45 The same time limit shall apply in case of Expedited Procedure (amount in dispute less than 250,000 USD), as provided for in art. 41.4.e.

46 Sec. 68(2)(a) English Arbitration Act 1996.

47 K & Orsv P &Ors, [2019] EWHC 589 (Comm), at 3.

48 XvZ [2014] CSOH 83, at 18.

49 In international arbitration, the supporting judge is the President of the Tribunal de grande instance of Paris, unless otherwise agreed by the parties (art. 1505
Civil Procedure Code). It is worth noting that — in international arbitration — the statutory limit of six months shall not apply; because art. 1506 (2) Civil
Procedure Code refers only to art. 1463 (paragraph 2) and the limit is provided for in art. 1463 paragraph 1.

50 In case of a dispute administered under the Expedited Procedure Rules (Appendix VI), the time limit is the same but the clock begins to tick “from the
date of the case management conference” (art. 4.1 Appendix VI).

51 https:;/iccwbo.org/media-wall/news-speeches/icc-court-announces-new-policies-to-foster-transparency-and-ensure-greater-efficiency/

52 https://iccwbo.org/media-wall/news-speeches/icc-arbitration-figures-reveal-new-record-cases-awards-201 8/

53 CAM Code of Ethics art. 13.

54 Of course, it is necessary a serious delay. Missing the deadline for one day or two cannot lead to such a consequence.

55 So, it can affect the appointment of the party-appointed arbitrator and not only the arbitrators appointed by the institutions as pursuant to art. 13 CAM

Code of Ethics.
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IRISH ALTERNATIVE DISPUTE
RESOLUTION IN 2019:
AN OVERVIEW

By Dermot Flanagan S.C & Arran Dowling Hussey

The Republic of Ireland (‘Ireland’) would not until a decade
ago have been a traditional seat for international Alternative
Dispute Resolution (ADR’)* activity. In the last ten years changes
domestically and internationally have led to changes in Ireland’s
position in the marketplace for international work. This article
takes an overview of recent developments in Irish ADR in 2019.
There are obviously a range of ADR methods and whilst processes
other than arbitration can be availed of to address cross border
disputes the focus herein will be more weighted towards comment

on arbitration than other processes.

Statutory construction adjudication as it approaches its
third anniversary in the Republic of Ireland has been slow to bed
in. International parties contracting to work on a construction
project in the Republic of Ireland can not opt out of this legislation.
However, where the stakes demand and they are unhappy with the
decision of the adjudicator they can proceed to progress the dispute
by way of an application to the High Court or an arbitration.* The

international effect of mediation is sure to grow as has been sent

recently there has been an increased focus on niche areas such as
mediating investor-state disputes.* Moreover, more generally the
‘Singapore convention’, formally United Nations Convention on
International Settlement Agreements Resulting from Mediation,
strengthens the international reach of mediation®. However, for

now focus below will largely be on arbitration.

Historically international seats such as London, New York
and Geneva have developed a scale and scope in terms of the
volume of disputes they deal with. A range of factors drove the
development of those seats.® The geographical location of any
one seat and the size and economic strength of the jurisdiction
within which the seat is located are some of the relevant issues
that underpin the success of a seat. From in and around the
turn of the of the millennium what are sometimes described
as secondary seats have looked at strengthening their position.
Juxtaposed with this development there has perhaps been
increased criticism of traditional seats. Surveys such as that
conducted by Queen Mary University in London’ have raised
discussion of some of the pitfalls that can be seen when using

seats such as London and Paris. Popularity can sometimes see
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seats become more static, less responsive and more expensive

than users would like.

Within the sphere of arbitration Ireland’s legislation before
2010would have been a strong disincentive to users of international
arbitration considering coming to Dublin. The 1954-1998 Acts®
were seen as off the pace in terms of international best practice.’
There were wider grounds to apply to the competent court before,
during or after an arbitration then would have been seen in
other common law jurisdictions. Moreover, all applications were
subject to appeal. At that time there were frequently considerable
delays between any hearing in the Dublin High Court and a
subsequent appeal to the Supreme Court'’. In one noted instance
the arbitration commenced in May, 2006 the arbitrator issued
his award on liability in October, 2007 and the Irish High Court
declined to set the award aside in October, 2008.!'" The appeal to
the Supreme Court saw a decision of that court issue in March,
2010." In this instance after the passage of not quite 4 years the
parties were left in a position where the arbitrator was held to have
misconducted the proceedings and was therefore removed and
they had to start afresh before a new arbitrator some 6 years after
they first signed a contract in relation to a construction project
some 200 KM outside Dublin.

The 2010 legislation has removed the risk of such elongated
court intervention. Commentators such as Global Arbitration
Review have noted both how user friendly the 2010 Act and the
manner in which it has been interpreted by the Irish courts.'?
In 2019 the one known unknown is the impact of Brexit. Much
analysis of the position emanating from London suggests that in
fact not only will London’s position as a seat not be weakened
it will in fact strengthen and there will be more international
arbitrations held in that city.'* External comment tends to agree
with the suggestion that the seat will at least not be weakened.'’
However it occurs to the instant authors that many of those who
look at this issue have presupposed that the market-place for

international dispute work is rational.

Brexit, as of the time this article was written, is an inherently
unstable project. The next Prime Minister of Britain'® whoever
he shall be has in each instance offered no rational explanation
as to how the United Kingdom will end the present impasse it
finds itself in.'"” A ‘no deal Brexit” will bring uncertainty which
may deter users of London as a seat. As Lowe notes ‘No-deal
Brexit would not be the end of the world — just very, very, very
bad Britain would survive no deal — but survival should not be
the height of a country’s aspiration.”'® Might it be the case that
overarching uncertainty and disruption in a jurisdiction will be a
drag on the attractiveness of a seat that in a textbook sense should

retain its existing prominence ?

London based international arbitrator John Tackaberry
Q.C notes-

‘T'm familiar with the steps that Dublin has taken to attract
international dispute work. In my experience the marketplace is quite
conservative. However, it would seem to me that over the next 5 to 10
years the volume of activity in what is sometimes called secondary seats

will undoubtedly grow. There are a range of factors that can see a dispute
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process conducted outside one of the ‘usual suspects.” Its not possible to
succinctly outline all the issues that might be relevant in determining which
seat is used. However, where the volume of air travel is expected to double in
the next twenty years it seems to me that the world will become even more
diverse than it is now, we will all be travelling more both for personal and
business reasons. Dublin as an English-speaking jurisdiction remaining
within the European Union will be an increasingly attractive seat. The
courts are pro-arbitration and there are good travel and communication
links. On a prosaic level if you have 50 or more people gathered for an
international arbitration the accompanying costs on a daily basis will be

less than in larger cities.”"’

If parties chose not to go to London it may be that some
of them will use a seat in an English speaking, EU member about
a 45-minute flight away. It follows that in reviewing that issue
as of the middle of 2019 we are not in a position to offer any
comment on the degree to which that might happen. Indeed,
we are unaware of any reliable statistics on the flow, however
small, to secondary seats since the referendum in the United
KGingdom in June 2016. The nature of ADR where hearings can
be conducted on either an ad-hoc basis or under the auspices of
an institution mean that holistic figures on activity in any one

seat are often not available.

Some minor issues have emerged within 2019 that might
be more unhelpful than helpful. However, it does not seem at
the time of writing that they will have a material effect on
arbitration in the Republic of Ireland. For a number of years,
the Irish courts have, as has already been set out, been widely
noted as being arbitral friendly. The 2010 Act provides that
only a limited pool of judges shall hear applications arising

from an arbitration. S 9(2) notes-

‘(2) The functions of the High Court-..shall be performed
by the President or by such other judge of the High Court as may
be nominated by the President, subject to any rules of the court
made in that behalf.?”’

The practical operation of s 9(2) has seen an assigned
arbitration judge deal with all such applications.?! In 2019 we
have however seen two cases relating to arbitration which were
heard by way of judicial review applications with the applications
heard by judges other than the arbitration judge. In each case they
relate to domestic arbitrations and should not in any way impact
on the course of an international arbitration heard in Dublin. The
first case is Cavanaghs of Charleville Ltd v Fitzpatrick [2019] 161.%

This application related to an application under Article
8, Schedule 1 of the 2010 Arbitration Act. Whilst the thread
running through the 2010 Act is that the High Court is the forum
for arbitral applications the position varies where the issue is as in
this case in relation to an application to stay litigation. As would
follow as a matter of logic however an application to stay has to
be brought in the court in which the litigation was commenced. In
the case in point where the value of the claim was below €75,000
the proceedings said to have been brought in the teeth of a valid
arbitration clause were brought in the Circuit Court. The party
who moved the application to stay the litigation lost on that issue

before the circuit judge and were in the normal course precluded
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from appealing the decision.” However, decisions of judges in the
Irish Republic at the District and Circuit Court level are amenable
to judicial review. In this case the High Court allowed a judicial
review of the circuit court judges decision. It is difficult to take
issue with this. One can not carve out an exception to established
Irish jurisprudence for the instances where a District or Circuit
Court hears an article 8 application judge and falls into error.
By necessity the instant authors have to fall back on anecdote
rather than statistics: but it seems that there are in broad terms
few applications to stay litigation in Ireland below the High Court
level and those applications that there are would normally follow

the clear terms of article 8.%*

More recently the High Court, in Electricity Supply Board
v Boyle & Anor®, allowed a judicial review of a decision of a
compulsory purchase order (‘CPO’) arbitrator. CPO arbitrators
are held in Ireland under the Acquisition of Land (Assessment of
Compensation) Act, 1919.2° It should be noted that aside from
such arbitrations being creatures of domestic Irish law they also
do not, as would normally be seen, proceed as an arbitration held
by consent of the parties. On a public policy basis local authorities
can purchase land without the consent of the vendor. In some parts
of the world the phrase CPO is not used and such transactions
arise under the doctrine of eminent domain. It is thought the
public interest demands that certain land can be purchased for
the development of public works projects such as roads, tunnels,
ports and airports and where there is a public interest in the
particular infrastructure project the unwillingness of any one seller
of required land, to sell that land should not be allowed frustrate
the project and set matters at naught. In such circumstances Irish
law requires a seller of land unhappy with the price that the local
authority acquiring their land has presented to engage in a CPO

arbitration before one of the statutory arbitrators. The effect of
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ESB v Boyle is to allow the statutory property arbitrators present
questions of law to the High Court. The facility to state a question
of law to the High Court was formally allowed under the 1954-
1998 Acts?” but is not permitted under the 2010 Arbitration Act.

In dealing with the interplay between the 1919 Act and the
2010 Arbitration Act the court was terser than it might have been.
One of the parties had contended that the application could not
succeed due to the effect of the 2010 Act, which as has just been
noted does not allow questions of law to be stated to the court.

M. Justice Twomey noted-

“There is one other issue which should be briefly referenced, that is
the effect of the Arbitration Act, 2010 on these proceedings. This is because
the 2010 Act, and in particular Article 5 of the UNCITRAL Model
Law, which is adopted into Irish law by s. 6 of the 2010 Act, is prima facie
inconsistent with section 6 of the 1919 Act, insofar as Article 5 states that
no Court shall intervene in matters governed by the Model Law. However,
section 29 of the Arbitration Act, 2010 also states that the 2010 Act
shall apply to every arbitration under any other act ‘except in so far as
this Act is inconsistent with that other Act’. Since the entitlement of the
High Court to intervene in a property arbitration under the 1919 Act is
inconsistent with Article 5, it seems clear to this Court that Article 5 of the
Model Law does not apply to property arbitrations under the 1919 Act
and that therefore a decision made by a property arbitrator under

the 1919 Act may be subject to judicial review.’

As a matter of statutory interpretation applying the
purposive approach to the intent of the Irish parliament in 2010
it could be suggested that if they wished some arbitrations to be
subject to the stating a question of law measure but not others
that they may have addressed the point in clearer and starker
terms. One of the golden threads running through the 2010 Act
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allows that courts should not be allowed to hear applications in
the more liberal manner that prevailed under the 1954-1998 Acts.
Moreover, it is presupposed that courts should be slow to second
guess the decision of an arbitrator. On the facts of ESB v Boyle the
aggrieved party could have contended that:

e Under Article 33 to remove gaps, correct any material
or clerical errors and to clarify ambiguities in the award
on the issue of ‘double compensation’;

*  Under Article 34, Schedule 1 of the 2010 Act public
policy considerations meant the award should have
been set aside due to the manner in which the issue of

‘double compensation’ was approached;
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However, as stated it is hard to see that this decision
whether correctly decided or not and whether in keeping with the
planned effect of the 2010 Arbitration Act will have any impact

on international hearings in Dublin.

It can be seen that Ireland remains positioned to grow its
capacity as an international seat. During the course of 2019 two
decisions have emerged which are outliers to the general position
that Irish courts are arbitration friendly. The decisions arise from
the operation of domestic law and are unlikely to have any impact
on the course of an international hearing in Dublin. We can
but await what actual impact Brexit will have on international

arbitration in London and indeed Dublin.

e Under Article 34, 4 the award could have been remitted
back to the arbitrator to allow the arbitral tribunal

to resume the proceedings and take whatever action

which may be needed to obviate the need to set aside

proceedings. Dermot Flanagan S.C & Arran Dowling-Hussey
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D+ (v))+AND+ (Fitzpatrick) + AND+(.2019.) + AND+(IEHC) +AND+(161) (accessed on July 5, 2019)
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25 http:/courts.ie/Judgments.nsf/09859e7a3f34669680256ef3004a27de/784bb1bac6cfal 0d8025842b00383e7 1?OpenDocument (accessed on July 5,2019)
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Abstract

The paper analyzes the extant regime of international investment
arbitration by the help of arbitration matters in the energy
sector, particularly from Ecuador and Venezuela, as they are the
countries, which have faced maximum number of claims and
expressed unequivocal disapproval of the present Investor State
Dispute Settlement (ISDS) regime and of the International
Centre for Settlement of Investment Disputes (ICSID).

The proceedings in the energy sector conspicuously present the
observations because of their magnanimity, multifaceted impacts on
the economy and desire of the nation states to control the energy sector.
After a brief introduction in the first part, the second part of the paper
delves into the present debates and controversies of the ISDS regime,
particularly the controversy of independence of arbitrators and secks to
address both sides of the debate. The third part of the paper presents few
of the most important case studies of ISDS in the energy sector which
are: Bridas SAPIC, Bridas Energy International Ltd. v. Government of

Turkmenistan and Concern Balkannebitgazsenagat," Chevron Corp. v.
Republic of Ecuador,® Occidental Petroleum Corporation v. Republic of
Ecuador® and Venezuela Holdings v. Bolivarian Republic of Venezuela,*
Conoco Phillips v. Bolivarian Republic of Venezuela.” These cases

highlight some of the major concerns of stakeholders of the ISDS.

The fourth part of the paper is dedicated to rebound reaction
of countries like Ecuador, Venezuela, India and Brazil towards their
investment regime as a result of growing disquietude amongst the
states. This part studies India and its new reform in a greater depth
as India brought major changes to its Model BIT which is useful
to study plausible reforms and trends to the present system of ad
hoc international investment arbitration. The fifth part of the paper
ends with the conclusion of the present scenario. The paper ends with
studying the plausible reforms to the ISDS. The reforms are further
subdivided in reforms to be brought to the current regime of ad hoc
international arbitration and about forming a permanent investment
court with tenured judges and entire legal framework of a court as an

alterative to the present ad hoc system.
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Introduction - Implementation and Usage

Developing countries are in need of foreign investments
as it increases Gross Domestic product (GDP), employment
options, brings new technologies and helps in alleviating
poverty.® The present trend and works indicate that these
investments are done mainly through investment treaties,

bilateral or multilateral.

Developing countries enter into Bilateral Investment
Treaty (BIT) in hope to attract foreign investments.” The need
of international adjudication and international enforcement of
awards in dispute settlements in these treaties made arbitration
an obvious choice as the dispute settlement mechanism. The
need of international arbitration in investments disputes has
been understood to prove an effective international remedy to
the investors,® instead of diplomatic protection that rests on
discretion of host states.” Some scholars suggest that presence
of BIT, including international dispute resolution mechanisms,
is one of the determinative factors for investors to decide in

investment decisions.'?

Earlier, BITs had restrictive arbitration clauses. Under
some of the old BITs, investment arbitration was possible only
if there was a separate arbitration agreement made between
the investors and the government. '' However, now several
scholars gauge the level of protection granted to an investor
on the basis of presence of investment arbitration under a
BIT."? Hence, later BITs tend to have unrestricted access to

investment arbitration.'?

There is a consistent increase in the number of arbitrations
between an investor and a state.'* The total number of ISDS
cases under international investment agreements has reached
to a whooping number of 942 as of January 1, 2019.">  For
instance, International Centre for Settlement of Investment
Disputes (ICSID) registered 45 cases in 2016'%,49 cases in 2017
7 and 57 cases in 2018."® One of the most famous forum for
resolution of foreign investment dispute is ICSID. It is a global
arbitration institution, which offers specialized forum and rules
for international investment dispute resolution.'” It had its 50
year of establishment in 2016.2° Some 162 states have signed
the convention establishing the Centre as of June 30 2018.2" It
administers more than 70% of all the international investment
proceedings.* It is to be noted that ICSID additional facility
rules allow resolution of disputes even where neither of the
parties are contracting states to the convention, if a bilateral
treaty states so.”> Other famous frameworks include United
Nations Commission on International Trade Law (UNCITRAL)
arbitration rules?* and the International Chamber of Commerce
(ICC) arbitration.

This paper is confined to proceedings in the energy sector.
Impacts of the outcomes in the energy sector proceedings
make observations about the investment arbitration much
more conspicuous and compelling to address because of their

magnanimity and eco-political intertwinement.
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I
Debates and Discussions

Arbitrations involve interpretation of several contested
terms or ambiguous terms of the investment agreement.”
This has made countries to approach BIT cautiously given
plausibility of different and expanded interpretation to
BIT provisions contrary to what the states had envisaged
while framing of BIT.?¢ The way the BITs are interpreted by
arbitrators hugely affects the outcome of arbitration which
in turn affects the states. At times, BITs are interpreted
without giving any credence to specific circumstances in which

the BIT was entered into between different countries.?”

Another main debate is about the independence and
fairness of international investment arbitrations proceedings,
which is engrained in the role of arbitrators in the process.
Given the plethora of issues and views on this aspect, it is

dealt in a separate part below.

Incoherent and inconsistent awards from various ad
hoc tribunals around the world are a major concern for ISDS
regime. For instance, the inclusion of country risk premium
in the compensation for expropriation. The Gold Reserve Inc. v.
Bolivarian Republic of Venezuela?® tribunal held that country risk
premium should not be included, however, Venezuela Holdings,
B.V. et al v. Bolivarian Republic of Venezuela®” award held exactly
the opposite. Another, inconsistency is about if receipts of
an investor under a political risk insurance policy should be
deducted from the compensation it is to be awarded at an
investment arbitration when the grounds of claim under the
policy and initiation of the arbitration are the same. In this
instance as well the two ICSID tribunals in Hochtief AG .
Argentine Republic®® and Ickale Insaat Ltd Sirketi v. Turkmenistan®'

have answered the issue differently.

George Kahale, an international investment arbitrator,
in his lecture has rather comprehensively discussed some of
the deficiencies of the Investor - State Dispute Settlement
(ISDS).3? In his words, they are: the way the tribunals are
constituted, no required qualification of arbitrators, the
inherent bias against the state, the absurd legal interpretations
given to international law by the arbitrators, unchecked
powers of the arbitral tribunal, lack of appropriate post award

review mechanism.??

While some scholars espouse that the unexpected
increase in the number of investment arbitration is because
such arbitration is deemed to be a moneymaking machine by
the global law firms.** They believe that major law firms of the
world ensures that investment arbitration becomes one their
most lucrative business, to maximize their profits and hence
the recent boom.* Some study and lawyers maintain that the
current system of investment arbitration wouldn’t exist today

but for the lawyers.*®

It is specifically in the energy sector, that financial

awards in these arbitrations are sometimes disproportionately
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huge for smaller host countries. It may amount to a large part
of the annual budget of these countries,?” which consequently
affects public policy of a nation. For example, a decision
awarded USD 1.77 million to an investor, Occidental Co. in
a dispute against Ecuador®® or an award of USD 8.7 billion
plus interest was awarded to another investor, ConocoPhillips
against Venezuela.?* These huge awards are indicative of vast

power that a tribunal has. *

Poulsen and Aisbett concluded after their study that
92% of the stakeholders in the developing countries do not
even understand the far reaching implications and obligations
under BITs and investment treaty arbitrations until the first

claims against them at investment treaty arbitrations. *!

Independence and Fairness: Role of arbitrators & Conflict of

interest

Arguably, most widely held concern is about the fairness
and independence of investment treaty arbitrations.*” This
hinges on the role of arbitrators amongst other factors. One
view is that the international arbitral tribunals are neutral
forum to decide disputes between state and investor. Another
view is that this mechanism is lopsided towards the investor
companies and against the respondent states, especially the

developing countries.*

Moreover, the fact that private arbitrators are deciding
issues of public law or issues having huge implications
on a nation, without any supervision by public judges in
international investment law is seen as another red flag** in
equity of such cases, which in certain cases can be argued
to lack expertise to adjudicate the matters. For instance, the
issues decided in these cases have implications on environment
policy, sovereign debt restructuring etc.*> While in the string of
disputes against the dueling regime of Republic of Venezuela
some tribunals can be said to simply ignore the definition of

‘nation states’ in international law.

Foreign investors can easily garb the issues of constitutional
law or issues of great public importance of host states as treaty
claims and present to private arbitrators, bypassing local courts
and public judges.** Hence, some of the recent BITs have a
requirement of exhaustion of local remedies before initiation of

international investment arbitrations.*”

Additionally, arbitrators involved in the ISDS regime
perform multiple roles.*® They represent parties in arbitrations,
they advise governments in drafting of its investment treaties,
they advise companies as to the structure of their investment
in a host state via most arbitration friendly route etc. *By
the very set up of this kind of regime, it is argued that there
is inherent interest of the arbitrators in continuance and

sustenance of investment disputes.

Arbitrator’s neutrality can be easily questioned, as
they have a financial interest in the existence of investment
arbitration. °° Unlike judges, they have no fixed salary or

tenure, but they earn huge amount of money on their services
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on being appointed as one of the arbitrators.”! It is not difficult
to imagine the possibility of corporate bias, if arbitrator’s
source of income depends on decisions of companies to sue
and whom to appoint as an arbitrator, °* as it is only an

investor who can sue.

A study has shown that there is a small group of
arbitrators who are repeatedly appointed as investment
arbitrators. °* They are referred as an elite group of arbitrators
or a smaller inner mafia by other arbitrators. >* Another study
shows that only 15 arbitrators out of hundreds of arbitrators
have decided 55% of cases of all known investment treaty
disputes by the end of 2011.°> They have also handled most
of the biggest cases in terms of compensation awarded.>® The
UNCTAD Fact Sheet on Investor-State Dispute Settlement
cases in 2018 mentions that some 14 arbitrators have been
appointed to more than 30 ISDS cases each out of the 942

ISDS cases known as of January 1, 2019.°7

Especially in the energy sector, Benoit Le Bars mentions
that it is because the complexity of the subject matter, there
is increasing need and demand of expertise and experience
in arbitrators.”® This leads to a very limited pool of experts
in this subject area of arbitration.”” Hence, this increases
the risk of conflict of interest ® and the discussed repeated

appointments.

There are studies conducted by the scholars that present
both the views: of ISDS regime being fair and equitable,
while the other group maintains that it is lopsided in favor of
investors. A comprehensive statistical study of 140 investment
treaty cases concluded that arbitrators tend to adopt a more
expansive (claimant friendly) interpretation of various clauses
in investment treaties instead of a restrictive interpretation.®!
Also, as the career of an arbitrator is dependent on his
appointment, they may be motivated by policy to appease

parties with power or influence on their appointment. ¢

Two clear trends were observed in a study of investment
treaty awards conducted by Prof. Gus Van Harten that is
antithetical to equity in investment arbitration. Apart from the
more expansive treaty interpretation, for example, the definition
of investment, parallel claims, minority shareholder interest
etc.?, that increases the compensatory chances for the claimants
and increases the liability of the respondent states,** the second
trend is that this expansive resolution got heightened when the
claimants were from a western capital exporting state.> In the
study he categorized France, Germany, the U.K. or the U.S. as
western capital exporting states. ° It was observed that likelihood
of an expansive interpretation of a contested provision increased
by 84% when the claimants were form any of the western capital
exporting state.®” The variations between claimants form these
countries and from other countries were too significant to be
ignored.®® The study concluded tentative evidence of systemic bias in

investment treaty arbitration.®

Arguably, the self-interest induced bias of arbitrators
towards corporates can be countered by saying that arbitrator’s

professional reputation is a great incentive for them to remain
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impartial.”® Impartiality and credibility can be argued to affect
lawyer’s appointment as an arbitrator and also as counsels, or

academicians.”!

Another study by Prof. Franck concluded that arbitration
investment system was performing in an unbiased manner. 7
She maintains that developing countries are not facing excessive
number of claims and nor that investors win majority of cases.”™
Further, she found no relationship between development status

of the respondent country and outcome of the arbitration.”

Another practitioner of the law, Ms. Catherine Amirfar
espouses that the absence of records of awards evidencing bias
in favor of investors; sates complying with the awards and that
states not exiting from the current system show that there is no
pro- investor bias in the current system of treaty arbitration.”
Further, increasing numbers in the dispute settlement

mechanism does not support the pro — investor bias. 76

Though bias remains unproven, there are other very
pressing and ramified issued as will be discussed through
ensuing case study that need to be addressed. With the help
of case study in the energy sector, we plan to study the present

ISDS mechanism
111
Case Study and Analysis

The paper aims to analyze the present system, by the
help of energy arbitration cases, particularly cases from Ecuador
and Venezuela as they are the countries which have faced huge
number of claims and have expressed unequivocal disapproval
of the present investment regime and particularly, the ICSID.

In fact, Ecuador has withdrawn from the ICSID convention
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upon submission of a written notice of denunciation of the
Convention in July 2009.77 Similarly, Venezuela withdrew from
ICSID in 2012.78

One of the major critiques of the present system is the
unpredictability of the ISDS mechanism, which is widely known.
However, another growing intertwined concern of the ISDS is
about the justified parties to the arbitration proceedings, i.e.,

who can be a party to arbitration proceedings.

Bridas SAPIC,. v. Government of Turkmenistan and Concern

Balkannebitgazsenagat

In one of the earlier cases in ISDS, Bridas SAPIC,
Bridas Energy International Ltd. v. Government of Turkmenistan and
Concern Balkannebitgazsenagat,”” the government of Turkmenistan
was made a party to the arbitration by an ICC tribunal, ¥ even
when the Government of Turkmenistan had not signed the

arbitration agreement.

The dispute arose out of an oil concession given to a joint
venture entity constituting of an Argentinian company and a
Turkmenistan state-owned company for exploration of oil and
gas resources in Turkmenistan.®! The claimants, Bridas SAPIC,
initiated arbitration not only agaisnt the state owned company

but also agasint the Governtment of Turkmenistan.

The germane issue from this case for the purpose of
this paper is the much discussed unpreditability involved in
the arbitration. The scholars studied this case intentivley that
if and how the gvernment of Turkmenistan can be made a
party to the arbitration. The tribunal looked at the overall
circumstances of the contractual relastionship towards the
formation of the joint venture entity, both prior and post

formation of the entity.®* The tribunal held the government
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of Turkmenistan to be a party to the arbitraiton agreement.®*
They held this as: the legitimate expectation of a party can transform
into intention.®* They looked at several factors in the contract,
like the requirement of government’s permission for carrying
out certain operation under the contract that reflected direct

control of the government.®

Marc Blessing, the President of the Swiss Arbitration,
mentions certain teaching from the award.® He says that the
award is not just to be based on plain text of the contract but
the award will be based on a thorough analysis of three distinct
periods on the time axis.” First, how the award came into the
existence, the history of the award; second, the contract is to
be analyzed in its true intentions and implications and third,
the interpretation of the contract is not to be ended at the time
when contract is signed but to be looked into how it is performed

or in further course of dealings of parties.®

Thus, contrary to what Marc Blessing concludes as to the
predictability of an arbitral award, that this could be argued that
there is no way to predict an award of the tribunal in investor-
state arbitrations, given the wide array of circumstances the
tribunal is empowered to consider. This award is testimony to
the unpredictability in the ITAs and also the wide power that an

international arbitral tribunal has.

This unpredictability as to who can be the parties to an
international arbitration leads to another issue of effects on the
rights of the non — parties to an arbitration agreement. This

issue can be understood by the next case analysis.
Chevron Corp. v. Republic of Ecuador

In the proceedings of Chevron Corp. v. Republic of Ecuador,*
under United States of America and the Republic of Ecuador
BIT,” the investor claimed that Ecuador was evading its
obligation under the investment agreements. ** The investor
claimed that Ecuador refused to notify the domestic court
that the investor had been fully released from any liability
for environmental impact as per the Settlement Agreement
of 1995, and refused to defend the rights of claimants, rather
went ahead and supported the plaintiffs, Ecuadorian citizen,

in the domestic court proceedings.”?

The Ecuadorian citizens were harmed by the investor’s oil
drilling company operations in Ecuador.”® The domestic court had
ordered the investor to pay approximately USD18.2 billion award
for soil remediation, health care considerations, groundwater
remediation for the Ecuadorian citizens.” The investor did not
want to comply with the domestic court order on the basis of the

prior settlement agreement between the parties.

In an unprecedented move the arbitral tribunal ordered
the Republic of Ecuador to take all measures, to suspend or
cause to be suspend the recognition or enforcement of any
judgment against the investor, in and out of Ecuador” in the
domestic case proceedings. This order for interim measures is
testimony to the wide and unbridled powers that the arbitral
tribunal has. Notably, this order of the tribunal impacts the

rights of the non-parties, the Ecuadorian citizens, much more
than the rights of the parties to the arbitration agreement.
After all, Cheveron had not asked any measures against the

Ecuador state as such.

Ecuador state did raise an objection regarding the
jurisdiction of the tribunal over the Ecuadorian citizens, of the
third party rights, that its award affects the citizens’ rights.”®
The tribunal rejected this objection. ° The tribunal maintained
that the question for them is whether the Respondent violated
the rights of the claimant under the BIT through the way it
acted in relation to the Settlement Agreement.”® It held that
rights of Ecuadorian citizens are not directly engaged by this
question. * The tribunal categorically held that if anything
deprives the Ecuadorian citizens of their rights then it would
be a matter between the citizens and the Respondents and
not the investors.'” This understanding of the tribunal could
be seen as an indifference to the citizens of the nation states
involved in the arbitration proceedings. The tribunal chose not
to appreciate that a legal right that is possessed by Ecuadorian
plaintiffs, a right granted by a Ecuadorian judgment is being
adversely impacted by the award.

Apart from demonstrative of wide and unbridled power
of the investor — state arbitral tribunals, which sought to
prevent the implementation of a domestic court judgement,
rooted in entire national legal system, the award illustrates
how the current regime could be used to trample over human
rights of the citizens,'"" without any restraint. This award was
hugely criticized for its impact on human rights and the way
it dealt with it.'> The International Institute for Sustainable
Development (IISD) has mentioned that one impact of this

order is to raise caution towards arbitral restraint in future.'®?

The wide power of arbitral tribunal can be conspicuously
observed by the disproportionate amount of damages that
these tribunals order, while again adjudicating on the rights of
the third party or impacting their claims, even when they are
not party to any arbitration agreement. Occidental Petroleum
Corporation v. Republic of Ecuador'® is a good example of this
phenomenon. This case is demonstrative of many critiques
that scholars have about the current investment regime as

discussed below.
Occidental Petroleum Corporation v. Republic of Ecuador

In 2012, ICSID tribunal awarded its largest award
till then of US $ 2.3 billion to an oil company, Occidental
Petroleum Corporation against Ecuador. '> The germane facts
of the case is that a participation contract was entered into in
May 1999, for exploration and exploitation of hydrocarbons
in Ecuador between the investor, Occidental and the
respondent, the Ecuadorian government.'” In 2000, the
investor transferred ownership rights of 40% to a third party,
AEC, a Chinese company.'”” Later, in 2006 the Ecuadorian
government terminated the participation contract as the
transfer of ownership rights of 40% was done in contravention
of the Ecuadorian law, as it was done without the required

ministerial approval.'®® The claimants filed for arbitration at
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ICSID for violation of US-Ecuador BIT.!*” The majority of the
ICSID tribunal held that though the investor breached the
Ecuadorian law and the contract, but the termination of the
participation contract by the Ecuadorian government was a
disproportionate measure as other recourses were available.''°
It held that the action of the Ecuadorian state was in breach
of the BIT and the customary international law.''" Thus,
awarded damages of USD 1.76 billion plus the interest (US$
2.3 billion) to the investor. ''?> The GDP of Ecuador in 2012
was US$ 87.92 billion'"® and the net sales from operations
of Occidental Co. in 2012 was itself US$ 24.17 billion.'!*
Hence, the compensation amounts to a whopping 2.62% of
the entire Ecuador’s GDP of 2012 and 9.52% of Occidental’s

net sales from operation of 2012.

Professor Brigitte wrote a dissent in the case. She
disagreed the way the damages were calculated, though she
agreed with the finding of the tribunal that the respondent
had acted in a disproportionate manner.'"> She believed that
the violation of the Ecuadorian law by the investors was
underestimated and insufficiently taken into account.''® She
disagreed also because she reasoned that there was a gross
error of law in the interpretation of the content of Ecuadorian
law.''7 She also differs on the factual basis than the majority
and believes that a reasonable and fair apportionment here
should have been a 50/50 split.''®

This tells how disagreeable this arbitral tribunal
adjudication can be, when even the members of the tribunal
have different views on the content of applicable law and the
facts of the case. Disagreeability and dissent are common
phenomenon in any adjudicatory proceedings. However, the
effects of investment arbitration awards are magnanimous.
It also impacts the nation’s economic reputation on the

international plane.
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The dissenting arbitrator categorically espoused that
there was a manifest excess of power by the majority as
while granting the award in favor of the investor, the tribunal
nullified a contract with a company which was not even a party
to the arbitration.'"” The tribunal did not have jurisdiction
over the third party which was a Chinese company, under the
US-Ecuador BIT.'* She maintains that had the majority not
exceeded its power in annulling the right of a non - party, the
tribunal could have granted only 60% of the damages to the

claimants, in conformity to the public international law.'?!

This case brings forth another debate and conundrum in
international investment arbitrations which inevitably involve
adjudication on the basis of domestic laws of a nation state:
that how individual arbitrators can differ on interpretation of
domestic laws, despite having the required legal expertise. Here,
the dissent interpreted the Law 42, a domestic Ecuadorian
law, as imposition of a tax, however for the majority it was
a unilateral decision of the respondent to allocate itself a
percentage of revenues earned by the investors.'?* The dissent
notes that the Law 42 is not even regulated by the Participation
Contract, whereas as per the majority, Law 42 had violated the
participation contract.'”® Similarly, as regards to validity of
the ‘Farmout Agreement’” by which the investor transferred
ownership rights to a third party, the majority and the dissent
differed significantly. The dissent said, that on application of
any of the laws in question, the New York law or the Ecuadorian
law, the farmout agreement will not be automatically nullified,
even if it was not as per the conditions in the contract between
the investor and the Ecuadorian state and that it was to be
declared to be nullity by a court. '** However, the majority
held the ‘farmout agreeement’ to be automatically nullified as
per the Ecuadorian law, as it did not satisfy the pre-requisite
conditions of entering into a contract as required by the

agreement between the investor and the Ecuadorian state, which
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required the ministerial approval.'*> The dissent reasoned that
the majority used inchoate Ecuadorian laws and cherry picked

the Ecuadorian judgments that were in its favor.'*

This particular interpretation played heavily into
calculation of damages by the majority as well as by the
dissent, which in turn resulted into different amount of
compensation as assessed by the two. The dissent holds that as
per the farmout agreement, the investor had only 60% of the
ownership rights and hence it had to be compensated to the
account of the 60% of the ownership rights. ' However, the
majority compensated the investor pursuant to the full 100%
of the ownership rights owing to the held nullity of the farmout
agreement by the majority itself. It is notable that it was the
largest award ordered by the ICSID, despite the majority and
the dissent differing significantly.

It was in 2015, that the ICSID annulment committee
partially annulled the award while agreeing with the dissenting
opinion in many ways.'?® Cueing the dissenting opinion, the
annulment committee reduced the compensation from 100%
to 60% of the value of total investment and held that the
tribunal had manifestly exceeded its power by assuming the
jurisdiction over the investment that was then beneficially

owned by a third party.'*’

Hence, it illustrates many challenges in the present
system, such as: difference of opinion amongst arbitrators of a
tribunal on domestic law and facts, assessment of damages, the
difference in opinion of arbitrators regarding their jurisdiction

and third- party rights.

These conundrums are not only found in particular
to one country, Ecuador, but these are indeed general to the
extant ISDS adjudication, as evident by investment arbitration

proceedings against Venezuela.
Venezuela Holdings v. Bolivarian Republic of Venezuela

In the case of Venezuela Holdings v. Bolivarian Republic of
Venezuela,'3° in 2014 the ICSID tribunal awarded USD 1.6
billion to the investors for 2007 expropriation of investors’
assets in oil project in Venezuela under the Netherlands —
Venezuela BIT. The dispute arose out of nationalization of the
Venezuela’s oil industry in 2007, and delved specifically into

the nature and amount of compensation due.'*!

In this case, the tribunal agreed with the respondent
that confiscation risk should be a factor in the discount rate
in calculating the compensation. '3 Notably, in another case
at ICSID, against Venezuela, the tribunal rejected to use a
higher confiscation rate against Venezuela, even in light of
similar political climate background. '** Thus, the occurrence
of inconsistent and contradictory awards in the I'TAs becomes

apparent with proceedings involving Venezuela.

The annulment committee later annulled the USD 1.4
billion out of USD 1.6 billion of the award."** The respondent
had challenged the award on three grounds.'® It is to be noted
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that the annulment committee found fault with the assessment
of compensation ordered by the tribunal to the investors,
specifically because the tribunal had not considered the
underlying provisions of the BIT (Article 6). '*¢ It criticized the
tribunal’s holding that general international law, particularly
the customary international law, determines the award rather
than the BIT."*” The committee categorically held that the
committee is no way determining as to how the ‘price cap’
or outcome of an ICC arbitration will affect the assessment
of compensation but it annulled the tribunal’s award as the
tribunal had entirely excluded certain essential elements of
the BIT from its assessment,'*® like the complete disregard
of the limitation on compensation for expropriation, the
‘price cap’'*’ or the outcome of the ICC arbitration.'** Thus,
demonstrating that BI'Ts are interpreted without catering to the
specific provisions of the BIT at the ITAs. The committee says
that the decision of the tribunal doesn’t tell the reasoning of
the decision, is contradictory in parts and doesn’t apply the
appropriate sources of law."*! Hence, it gives rise to annulment
under Art. 52 (1) of the ICSID Convention. '#? It annulled the
tribunal’s decision of compensation particularly on the basis of
‘manifest excess of power’ and ‘failure to state reasons’ under

Art. 52 of the convention.'#?

This case illustrates that the arbitrators are not adhering
to the specific provisions of the BIT. This is of special
significance as it should not be forgotten that only through BIT
and under its provisions that the nations agreed to surrender
their sovereignty in the investment regime. The arbitrators are
themselves incorporating the customary international law into
the BIT without any explicit consent of the states to be bound
by them in the investment regime. Like here, the Netherlands
— Venezuela BIT Art. 9(5) represents the rules of the law agreed
by the parties, which did not include customary international

law and still the tribunal applied it. '*

These factors in turn lead to inevitable expansion of
jurisdiction of the tribunal as then the tribunals assess the
liabilities of the parties under the general international law,
which is extraneous to the provisions of the BIT, which in fact,
defines and hence should limit the jurisdiction of the tribunal.
4> This also illustrates how the tribunal are increasingly
disregarding the particular circumstances of a case, and are
too anxious of states using or manipulating their national laws
to override their international obligations under the treaty.'*
Here the committee mentions this anxiety of the tribunals
and says that this was responsible for the arbitrators to err
on a similar ground of invoking some alternative sources of
international obligations while displacing the particular rights

and obligations under the treaty.'*

However, the present ISDS cannot always rely on
annulment committee to review the errors of the tribunal.
Besides, there are very limited grounds on which the
annulment committee can set aside the awards of tribunals.
The committee has jurisdiction on the issue of jurisdiction but
not on admissibility,'* the committee can’t review an award
despite finding the need of more reasons that should have been

rendered by the tribunal, like why the tribunal rejects requests
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of document production in certain cases:'*’ the committee notes
that the request of the Respondent to produce more documents
was rejected by the tribunal cursorily without explaining the
reasons.””® The committee notes that this as falling under
discretion of the tribunal and the exercise of the discretion is

beyond the scope of the committee. '*!

Apart from the facts the three are very limited grounds
of review which narrows the power of the annulment
committee, the time taken in the entire process is very long. As
seen here,, the investors filed the claim in 2007, the tribunal
award was issued in 2014 and then the annulment committee
decision was rendered in 2017, being initiated by Venezuela
in 2015."? Thus, the annulment committee evidently takes
as much time as a standard arbitration proceeding.'>*Further,
the annulments are not easy and its rate has been very low,
between 3 and 13 percent. °* The practitioners agree that
the annulment standards are very demanding.'>>There is no
uniformity amongst the decisions of the annulment committee

formed to review the decisions of the ICSID tribunal.
ConocoPhillips v. Bolivarian Republic of Venezuela

In yet another case involving Venezuela, ConocoPhillips
v. Bolivarian Republic of Venezuela,"® arising out of the similar
nationalization of heavy oil projects, the ICSID tribunal had
held in its decision of September 2013 that the respondent
had breached its obligation to negotiate in good faith for
compensating on the basis of market value, as it owed to the
investors under Art. 6 (c) of the Netherlands — Venezuela
BIT.">7 Soon after the decision the respondents filed a request
for reconsideration against the tribunal’s finding of lack of
good faith backed by new evidence disclosed by WikiLeaks
cables."”® However, the majority of the tribunal declined the

request in March 2014 saying that it doesn’t have the power
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to revise its earlier decision under the ICSID framework,
specifically under Art. 44 of the ICSID convention as had been
contended by respondent. '°? Further, the decision resolved a
particular issue in dispute between the parties and hence it

has a res judicata effect.'®

However, a dissenting opinion by Prof. Georges Abi-
Saab'®! took a purposive and a rather constructive view of the
ICISD framework and arbitration rules. The dissent is quite
convincing in its reasoning. The dissent holds that under the
ICISD framework, if the tribunal becomes aware of a crucial
error of fact or of law or of new evidence or of new finding,
then the tribunal may revisit its earlier decision before the final
award is rendered. '** It is convincing as in the earlier decision
of September 2013, the tribunal decision was indeed based on
an assumption of Venezuela trying to evade its international
obligations, as the dissent notes. The assumption of the tribunal
is apparent, as despite the prevailing confidentiality agreement
against disclosure between the parties, surprisingly the majority
held that the respondents were intransigent in negotiations
and presumed lack of good faith in negotiations when the
respondent did not divulge details any offer it made to the
investors even when the respondent gave testimonies that it
was always willing to pay just compensaiton to the investors'®
Clearly, the tribunal did not consider the confidentiality
agreement between the parties. The dissent makes a pressing
point about the temporal mistake regarding the confidentiality
agreement; which in turn had led the majority to decide that
respondent did not produce any evidence to support their
assertion that they were always willing to compensate and did

negotiate in good faith.'¢*

After years of the tribunal decision having been widely
interpreted and understood as Venezuela had not negotiated in

good faith, which led Venezuela to request for reconsideration
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of the September 2013 award,'® the tribunal in its decision in
January 2017, held that the earlier tribunal did not mean that
Venezuela was not acting in good faith and that there is no
statement to that effect.'®® It says that the tribunal has always
used the word ‘good faith’ in conjunction with ‘negotiations’,
which does not identify if breach of the respondent’s obligation
was because of lack of ‘sufficient” negotiation or ‘good faith’ or
both.'*” It held that the earlier tribunal’s decision could only be
held to conclude that the respondent breached its obligation
as it failed to negotiate on the basis of market value.'®® It
held, hence the Venezuela’s request to reconsider the decision
is moot as the request of reconsideration was made against
the tribunal’s decision of Venezuela not negotiating in good
faith.'®” The tribunal negated to rely on the WikiLeaks cable
as conclusive proof that Venezuela actually made an offer on a
market value basis and held that cables are not always easy to
understand.'””  However, the harmful reputational impact of

the earlier decision on Venezuela was immense.

This proceeding is illustrative of a looming confusion in
the investment treaty regime if decisions of the tribunal may
be reconsidered by it or not. Moreover, while the confusion
remain unsolved, decisions of the tribunals have tremendous
effect on the economy of a nation and its global good will as
an investment hostile nation, given the image of Venezuela
as portrayed by the earlier decision. No wonder discontented
states will opt out of the framework and will increasingly

become skeptic of investment arbitration.

However, if there is a multinational adjudication
mechanism as dealt in the later section, situations like these
can be precluded by a readymade procedure in place for quicker

revisions or reconsiderations.

It is worth noting that how number of arbitrators had
resigned from the tribunal and new tribunal was constituted
in this proceeding, which is not an ideal situation. In the
proceeding of ConocoPhillips'”!, Venezuela repeatedly applied
for disqualification of arbitrators under Art. 14 of the ICSID
Convention on different grounds, such as: conflict of interest,
general negative attitude against the country and lack of
requisite impartiality against two of the arbitrators in a panel
of three arbitrators.'”> Here, the state has made five challenges
to the investor’s appointed arbitrator,'” and two against the
chair of the tribunal as well. '* All the proposals to disqualify
were rejected by the ICSID tribunal. This example brings the
skepticism of the states and the lack of trust in the investment
arbitration regime to the surface or the possibility of misuse
of certain provisions to delay the proceedings. Apart from
giving rise to doubt regarding the independence of the tribunal
and hence the equity of the investment arbitration regime,
this magnanimously increases the costs and time required in
investment arbitrations. For instance in this case itself, the
ICSID proceedings commenced in November 2007.'” Hence,
an institutionalized body should decide challenges against the
arbitrators to ensure fairness and impartiality of the tribunal
and the challenging party should be penalized if the challenge
fails and it’s apparent that the challenge against the arbitrators
was merely a delaying tactic by the challenging party. The
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penalizing of the challenging party in cases of deliberate

delaying tactics would be a deterrent.
v
Reaction of Countries

Some countries have unequivocally, denounced the ICSID
system. Ecuador and Venezuela, in fact, withdrew from the
ICISID convention. It is advisable to look at how states have
responded to the investment proceedings against them and their
reasons for doing this as they are one of the main stakeholders
of the system. It provides a meaningful insight towards

improvement or the required changes of the present regime.

Smaller countries are learning from their past behavior in
arbitration to modify their International Investment Agreements
(ITA). This is also referred to as “learning effect” of BIT
arbitration.'”® India is a good example to study this phenomenon.
There was an upsurge in the ITA proceedings against India and
its lone loss in White Industries'’” has stimulated India to reform

and revise its BI'Ts. 178
Ecuador

At this point it is important to note how Ecuador reacted
to the increasing investment claims and awards made against
it. Ecuador formed a commission to comprehensively audit its
investment treaties and investment regime. '’ The majority of
the people on the commission were neither from the Ecuador
government nor from the country. ' It was a mix of civil society
members, investment lawyers and government officials.'®! The
report provides useful insight into the assessment of impact of

international investment regime.

The findings of the Commission relevant for this paper
are: contrary to what was expected, BI'Ts brought more risks and
costs to Ecuador than it brought FDI or benefits.'*> The cost for
Ecuador has been disproportionate when compared to investors,
in terms of damages imposed on the country by the tribunals or
the cost of hiring international law firms to defend themselves.'®
Moreover, the principle source of FDI into Ecuador is from
countries which do not have a BIT with Ecuador, like Brazil,
Mexico or Panama.'®* Additionally, the majority of arbitrators
decided cases against Ecuador cannot be considered impartial.'*
The Commission reasoned the second finding given the fact that
64 % of the arbitrators came from developed countries and 58%

of a small group of arbitrators had repeated appointments.'®

Venezuela

In 2012, Venezuela withdrew form ICSID convention,
saying that a rather weak government had joined the ICSID
convention and which was a step for disrupting the national
sovereignty under the pressure of transnational economic

sectors. '87

41 claims had been brought against Venezuela at ICSID,

one of the largest numbers of claims that a country faces at
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ICSID. ' One of the largest components of dispute against
Venezuela is in the energy sector because of nationalization.'®
This is not surprising as Venezuela is a country with the largest
oil reserve in the world and that the oil and gas industry gets the

highest level of foreign investment.'”"

However, it is notable that out of 26 BITs of Venezuela,
only two mentions ICSID as the sole arbitral venue,'! while
others mention other alternatives to ICSID as well. Meaning
thereby, investors still has option to arbitrate under UNCITRAL
arbitral rules or ICSID’s additional facility rules and sue the

state outside of its domestic courts. '%?
India

In wake of increased number of claims that India is
facing from foreign investors for violation of investment
treaties,'” India has been found to replace the existing BITs
with new provisions that balance investor rights along with
regulatory space for the Indian government and investor
responsibilities.'” Evidently, India became wary of the ITA
proceedings which led it to revise its BIT. The Revised Model
BIT of 2015 has circumscribed the scope for which investors
can go for international arbitration proceedings, and enhanced
the domestic courts’ control over the possible disputes.'® The
reforms of India are worth studying as it is not known to be
having a disgruntled opinion against the ISDS, yet it brought
some major reforms to its investment regime hence giving

interesting insights about plausible reforms.

India diluted the protection given to investors. The
revised Model BIT did not include a most favored nation clause,
fair and equitable treatment provision, or an umbrella clause.'?®
It further specifically excluded the application protective
clauses to the establishment, acquisition or expansion stages of

an investment.'?”

Omission of Most Favored Nation and Fair & Equitable

Treatment provisions

In the new BIT, the Most Favored Nation status has been
omitted."” In many disputes MFN allowed the investor to point
out and opt for more favorable provisions from third country
BITs'?, while at the same time not being bound by other
reciprocal provisions of that another BI'Ts.?° Even when MFN
clause never suggested that it ought to be applied to the dispute
settlement procedures.?’! Such broad interpretation resulted in
treaty shopping by the investors, which is antithetical to the
goal of investment treaty law of fostering sustainable economic
relations between states.?* The phenomenon of treaty shopping
is one of the greatest fears for nations. By this exclusion, India
hopes to prevent treaty shopping in the future. Similarly, the
exclusion of FET provision is to limit the ever increasingly broad
interpretations given to the FET provisions by the tribunal.?*?
Resultantly, now the Revised Model India BIT has limited the

protective measures to customary international law.?*

These provisions were seen as problematic by the nation

as they were used to link the consent of the host state given for
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a treaty to totally another unrelated treaty despite the fact that

consent are cornerstones to any treaty or agreements.
Exhaustion of local remedies

Another change that India has got is the requirement
of exhaustion of local remedies, i.e., investors can initiate the
international arbitration proceedings under the Investor-State
Dispute Settlement mechanism but only after exhausting local

remedies.?”

Some scholars notes that states grant access to this
international remedy of arbitration only through a specific
consent otherwise disputes with the state can be resolved only
in domestic courts of that state,” as states have sovereign
immunity.?”” The access to arbitration to an investor against
the host state is thus specific and not generalized. Hence some
scholars state while consenting to international arbitration may

put some conditions to its usage.?’
Narrow down the terms or make the terms more precise

India changed the definition of ‘investments’ in its new
Model BIT, from a broader to narrower definition after it lost
in White industries.?”” The 2003 Model had a broad definition
of investment.?'” This broad definition, right[s] to money or to any
performance having a financial value,*'’ led the activities of White
Industries as investment in India.?'?> This led India to narrow
down the definition of ‘investments’ in 2015 Model BIT.?!® India
did this to contain the overly broad interpretation given to the
terms in BIT by the arbitral tribunals and to take account of the

socio economic realities of India. 2'4

In the Revised Model BIT, India changed the definition

of investment and referred Salini criteria in doing the same.?"
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It defines investment with reference to an enterprise?'® as
opposed to general asset based definition. This will restrict
the scope of applicability of BIT in comparison to previous
era. Now the definition is limited to real and substantial business

operations in India.*!”
Brazil

Another developing country, Brazil, was very adverse to
the investment arbitration proceedings. It took the view that
direct access for investors to international arbitration places the
investors on the equal footing to the Brazilian sovereignty. '8
However, by 2012 Brazil began to change its approach with the
prevailing economic structure.?!” The Brazilian’s Agreement on
Cooperation and Facilitation of Investments seeks to resolve
disputes through cooperative and diplomatic process. *° It
seeks to resolve disputes through Joint Committee and Focal
Point through consultations, negotiations and mediations.
However, there is a possibility of state — state arbitrations to the
exclusion of the investors.?”” Thus, it avoids the formal dispute

resolution processes like ICSID.*
A%
Conclusion

The withdrawal of countries from the ICSID convention,
like the Ecuador and Venezuela, is testimony of growing loss of

faith of countries in the fairness of the present ISDS regime.

As noted, ISDS doesn’t harmonize international
investment law. The international investment regime is replete
with inconsistent awards. The countries fear the unbridled power
of international investment arbitral tribunals such as passing
injunction against enforcement of a domestic court judgment
in the territory of that state®** and have criticized the tribunals
to render disproportionate amount of awards, like the recent
USD 8.7 billion against Venezuela in favor of ConocoPhillips.
The countries have also claimed that the interpretation and
adjudication by the tribunals in the regime inevitably leads to
expansion of jurisdiction by the tribunals, either in terms of
deciding the rights of the parties who are not party to arbitration
agreements®* or assessing the responsibilities of parties under
international law going beyond the boundaries of BIT to which
states had agreed. 2° Some stakeholders fear espouse that there
is no accountability of arbitrators involved in the system and
there is conflict of interest owing to arbitrators’ multiple roles.
Further, arbitral awards having huge reputational consequences
for any nation in the investment market, later at times, get

annulled by the annulment committee.

The current regime however cannot entirely rely on the
annulment committees to review the awards of the tribunals
as they have very limited grounds of review.?”” Besides the
success rate of the request for annulment is very sleek and
it takes too long a time. These all substantiate the need of
a more centralized and institutionalized mechanism for
review or some reforms to the ISDS to ensure its success. A

centralized and institutionalized regime may also reduce the
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challenges against the appointment of an arbitrator or requests
to disqualify arbitrators, which is now a common occurrence

in many cases.**

What is worthy to note is that the critiques of the present
ISDS regime is not only developing or small countries in need of
foreign investments but also developed countries, like the countries
of European Union. This has provided major political legitimacy
to skepticism of the ISDS system on the international legal
plane.?? The skepticism is now leading the countries to opt out of
the investment arbitration and rather incorporate their domestic
courts as dispute settlement forum in their BI'Ts. This has also led
to the trend of invest commercial arbitration. Proceedings in the
energy sector has led the countries to be wary of their positions
in their BITs as these cases have huge ramifications for a nation
state given the arbitral awards in the energy sector has led to
some of the maximum compensation awarded against any state.
Additionally, the changes in the energy sector, with respect to tax
or profit sharing or nationalization certainly have exponential
impacts on economy of a state and its intended poverty alleviation
programs or development goals. For instance, it is reported that
nationalization of oil sector in Venezuela and social ownership led
to major poverty reduction from 54 percent to 27.5 percent in the

period spanning between 2003 to 2007.2%
Way forward & recommendations

The paper ends with analyzing different measures that are
being discussed to reform the ISDS regime. This part deals with
the possible reforms in the system. This part is further divided
into to two sections: first, possible reforms in the current regime of
ad hoc international investment arbitration in place, and the next
one is about forming a permanent investment court with tenured
judges with entire legal and procedural framework of a court in

alternative of the current ad hoc investment arbitration regime.
Present system

Some of the measures that can be incorporated in the
present system which address the concerns of the stakeholders

of the ISDS system are discussed below.
Cautionary drafting of the BITs

As observed in the behavior of the countries, BITs are
now increasingly made with caution to prevent broad and
ambiguous interpretation, like the 2015 Model India BIT. Such
contemplative and cautionary drafting should be carried out to

contain the ambiguity in the BITs.
Restrained exercise of power by the arbitrators

The tribunals should act as gatekeepers to ensure that
in their development of international investment law and
arbitration, other domestic and international laws are not
trampled.”! If they don’t act as gatekeepers then the states will
become growingly skeptic towards the ISDS which might lead
to decrease of its use, like it happened after the Chevron Corpn.

proceedings in Ecuador.?*?
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Institutionalizing challenges against arbitrators

Institutionalizing the challenges against the individual
arbitrators, rather than having it reviewed by the rest of the
tribunal. It will give more weight to the proceeding and will foster
state’s trust. It caters to the need of accountability amongst
the arbitrators. Under the present system, it is highly unlikely
that a member will hold that one of her or his colleague as not
impartial as required under the procedural framework of ICSID
convention.”** However, another concomitant change must be
brought for unsuccessful challenges against arbitrators more
sternly. One way could be to impose costs on the challenging
party of the disqualification proceeding when it is apparent that

it was used as a delaying tactic or for any unfair purposes.
Need of exhaustion of local remedies

Some countries are contemplating the requirement of
exhaustion of local remedies in their BITs as a pre-requisite
for commencing international arbitration. This pre-requisite
should be limited by a time period and procedural safe guards.
This requirement will put a pressure on the states to adjudicate
investment cases quickly and efficiently*** The courts will be
careful of its adjudication and will give due regard to due process
of law knowing that their decision is subject to international
arbitral tribunals.?*> This will have ensued positive impacts like:
rendering the remedy of injunction feasible 2*® and it will also

be beneficial for local victims, if any, of the investment projects.
Exclusion clauses

Limited exclusionary clauses could be incorporated into
BI'Ts. Government under these clauses can take unilateral action
against companies if it relates to national policy, environment
or health.?*” This will make states more receptive of BITs and
international arbitration as then urgent steps could be taken
without having to wait for completion of the arbitration

proceedings, making the countries more agreeable to arbitration.
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Renegotiation

A provision for renegotiation of bilateral treaties after every
fixed number of years can be incorporated in the BITs. This will
encourage more states to enter into BITs knowing that they have
option of renegotiating rather than having the need to terminating
or withdrawing from the system all-together. This will meet
the demands of changing times while ensuring the sustainable

continuance of the ISDS system.
Different system — A centralized and permanent approach

Though bias remains unproven and there is sufficient
number of proceedings in favor of states in investor — state
arbitrations, there are other deficiencies in the system that
needs to be redressed. Like: unlike in commercial arbitrations,
unpredictability as to who the parties are, perceived conflict
of interest amongst arbitrators, non-coherent awards, limited

grounds of review, etc.

As a means to overhaul the system, some international
bodies and major stakeholders of the ISDS espouse that the ad
hoc arbitration tribunals may be replaced by a centralized and
institutionalized body. It can either be a judicial method, especially
a multilateral judicial system *® or a multilateral arbitration
system. Below is a cursory view of an alternative system that is

being envisaged.
EU envisaged system

The measures being taken by the European Union is worth
noting in this aspect EU has espoused a permanent investment
court system and moved away from ISDS in its negotiations, like
its agreements with Canada and Vietnam already include this
which it claims to be a more transparent, coherent and fair system.**
The European Union’s factsheet mentions that there is a broad
agreement amongst numerous governments across the globe that

the present ISDS system needs reforms and it was co-sponsored
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by Canada while supported by United Nations Commission on
International Trade Law. ** The guiding principle of the EU
factsheet is that highly qualified, permanent and full time judges
should constitute courts.?*! The factsheet also serves as a good
comparison point to study the features of ISDS v. Multilateral
Investment Courts. For brevity purposes, the main contrasts
drawn are®**: Ad hoc v. permanent; risk of partiality v. independent;
unpredictable v. predictable; limited grounds of appeal against the
ICSID decision v. comprehensive appeal mechanism; costly v. cost

effective; and opaque v. transparent.
Other recommendations

Some research and advisory groups think that the multilateral
investment court as espoused by the European Union or the one
being discussed at the UNCITRAL should be broadened. It should
be implemented to mean reforms with respect to substantive
coverage,”* in terms of environment or human rights protections,
involve more stakeholders,>** and different methods,>*> which
should be formal and binding. Another important aspect is with
respect to composition of tribunals. The new system should have
tenured judges or panelists. *® The new system could also include

obligations of investors from the inception.*’

There were several meetings conducted by IISD towards
the same. The recommendations are worth noting for. The
group of experts at IISD espouses the need of giving access to

the international mechanism for settlement of investor — state
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disputes to people who are negatively impacted by the investment

project.**

Experts also point out the need of other alternative
mechanisms to resolve disputes such as mediation or a mandatory
mediation involving all the stakeholders, with a permanent
secretariat and staff, as a precondition to arbitration. * Another
suggested reform is that of fact — finding mechanism, which
should be independent of the multilateral body, like the ones
used by World Bank.>" It should be an improvement from the
ones present in the ICSID Fact-Finding (Additional Facility)
Rules, which can only be constituted on request by either party*"
Mechanism like this can certainly prevent the temporal mistakes
which were observed by the dissent in the ConocoPhillips** case
and enable the tribunal to utilize even the complicated evidence,
like the WikiLeaks cable in the ConocoPhillips®>* case.

Composition and independence was another aspect
discussed by the IISD experts.?** They stressed the need of diversity
and legitimacy of the chosen arbitrators or the adjudicators, apart
from the independence and impartiality.>> IISD has also pointed
out the need of a multi layered dispute settlement procedure having
instances of review or appeal.>*® Each of these recommendations
can be can be appreciated in the light of the facts of mentioned

cases and the previous.
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[ PART I |

Case Note: Eli Lilly & Company V

the Government of Canada

By Parita Goyal

1. Introduction and Factual Background to the case

The International Centre for Settlement of Disputes
(“ICSID”) Tribunal took a unique approach while dealing with
the protection of Intellectual Property Rights in an arbitration
concerning patents and international disputes in the case of
Eli Lilly & Company v The Government of Canada. Furthermore,
it has created significant controversy over the inclusion and
recognition of intellectual property rights as ‘investments’
within the scope of international investment agreements. On
March 16, 2017, the Tribunal rendered its final award for
litigating patents in an Investor-State Dispute Settlement
(“ISDS”) which was governed by the arbitral rules of the United
Nations Commission on International Trade (“UNCITRAL”).
Eli Lilly (“Claimant” or “Lilly”), a USA based multinational
pharmaceutical corporation, bought claims on its own behalf
and on behalf of its indirectly owned subsidiary corporation,
Eli Lilly Canada Inc. The claimant alleged that in the year
2010 and 2011, the Canadian Government (“Respondent”

or “Canada”) had wrongfully terminated rights for Strattera
(“Strattera Patent”) and Zyprexa (“Zyprexa Patent”),
collectively “Lilly Patents”, by applying “Promise Utility
Doctrine” under Canadian patent law (“Patent Act”). The
claimant was represented by Gowling Lafleur Henderson
LLP (Canada) and Covington & Burling LLP (USA) and the
respondents were represented by Trade Law Bureau of Canada.
The claimant and respondent are collectively referred to

“Parties”.

The Promise Utility Doctrine states, “if a patent fails to
deliver the utility promised at the time of registration, it would
be declared as invalid.” This doctrine comprises three elements:
first, the identification of a ‘promise’ in the patent disclosure,
against which utility is measured; second, when the utility of
patent is under question, the use of patent is prohibited post
filing evidence to prove utility; and last, the requirement that
pre-filing evidence to support a sound prediction of utility must

be included in the patent.
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Even before the arbitration took place, both the Federal
Court of Appeal and the Supreme Court of Canada held that the
Lilly patents did not meet the utility standards, as they lacked
the patent specifications on the factual basis of the inventor’s

sound prediction of utility.

The Tribunal noted “that a North American Free Trade
Agreement (“NAFTA”) Chapter Eleven Tribunal is not an
appellate tier in respect of the decisions of the national judiciary”
and it will “only be in very exceptional circumstances, in which
there is clear evidence of egregious and shocking conduct, that
it will be appropriate for a NAFTA Chapter Eleven Tribunal to
assess such conduct against the obligations of the Respondent
State.”

It was claimed that Lilly Patents medicines were useful to
cure the Attention Deficit Hyperactivity Disorder (“ADHD”).
Lilly contended that the doctrine is “radically new, arbitrary and
discriminatory against pharmaceutical companies and products”
and that Lilly had “legitimate expectations that its Zyprexa
and Strattera patents would not be invalidated on the basis of
a radically new utility requirement.” The Claimant sued the
Canadian Government for 500 million U.S. dollars for taking

away their anticipated market monopoly and prospective returns.

2. Procedural History of the case

The Claimant had initially filed a Notice of Intent
(“NoI”) on November 7, 2012 to submit a claim to arbitration
but subsequently it withdrew and resubmitted a second Nol
dated June 13, 2013. Later during that year, Lilly filed a Notice
of Arbitration (“NoA”) against the Government of Canada on
September 12, 2013, under the NAFTA Chapter Eleven. The
Tribunal consisted a total of three arbitrators. The Claimants
appointed Mr. Gary Born, who accepted the appointment
through letter dated November 18, 2013. Sir Daniel Bethlehem
accepted the appointed on behalf of the Respondents through
letter dated December 17, 2013. As per the agreement of the
Parties, the third presiding arbitrator (pursuant to NAFTA
Article 1128) was appointment by the Secretary-General of
ICSID by letter dated March 6, 2014 through a strike-and-rank
list of seven candidates. Consequently, Professor Albert Jan van
den Berg was appointed as the President of the Tribunal by the
Secretary-General. The Tribunal was constituted in accordance
with the UNCITRAL Arbitration Rules 1976 and NAFTA
Chapter Eleven. In consultation with the Tribunal, the Parties
agreed that ICSID would serve as administering authority
for the arbitration. On April 10, 2014, the Secretary-General
confirmed that Ms. Lindsay Gastrell, ICSID Counsel, would
serve as Secretary to the Tribunal. Due to non-consensus of the
Parties on a number of issues, each of the Parties submitted its
observation on the unresolved disputes. The President of the
Tribunal along with the Parties attended the procedural hearing
in person, which was held on May 10, 2014, at the World Bank
Headquarters at Washington D.C. (seat of arbitration), while
the co-arbitrators were video-conferencing from the World Bank

office in London.

On June 30, 2014, respondent filed its Statement of
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Defence. On September 29, 2014, Claimant submitted its
Memorial with witness statements and seven expert reports. On
January 27, 2015, the Respondent submitted Counter-Memorial
with three witness statements and five expert reports. On
September 11, 2015, the Claimant lodged its Reply Memorial, a
witness statement and ten expert reports. Meanwhile, by letter of
October 29, 2015, ICSID notified Mexico and the United States
of the deadline for written submissions by the non-disputing
NAFTA Parties pursuant to NAFTA Article 1128. In addition,
an announcement was posted on the ICSID website stating the
deadline and instructions for submitting an application for leave
to file a non-disputing party (amicus) submission. On December
8,2015, Respondent submitted its Rejoinder Memorial including

two witness statements and five expert reports.

In a letter to Respondent dated December 17, 2015,
copied to the Tribunal, Claimant requested that Respondent
unilaterally withdraw its objection to jurisdiction ratione temporis
raised for the first time in the Rejoinder. In response, by letter
dated December 18, 2015, Respondent declined to withdraw its
jurisdictional objection. The hearing on jurisdiction and merits
was held at Washington, D.C. from May 30, 2016, to June §,
2016. Between July 25, 2015, and August 22, 2016, the parties

filed post-hearing submissions, including on costs.

3. Position of the Parties

A. Arguments of the Claimant

(i) Article 1105 and 1110 of NAFTA Chapter Eleven

During the arbitration proceedings, the Claimant alleged
that the revocation of the Lilly Patents was an unfair and
inequitable treatment (Article 1105) in addition to expropriation
(Article 1110) as per NAFTA Chapter Eleven.

(ii) Withdrawal from Traditional Utility Standards

The Claimant further argued in this respect that the
‘Promise Utility Doctrine’ was a withdrawal from Canada’s
traditional utility standard and the utility standards applied by
other NAFTA countries — the US and Mexico. It claimed that
“for decades Canada had applied the traditional utility test for
which a ‘mere scintilla’ of utility applied, and under that test,
pharmaceutical patents were never found to lack utility until the
advent of the ‘Promise Utility Doctrine” in the mid-2000s”. Lilly
alleged that the interpretation given by the Canadian courts for
the term “useful” under Patent Act and the Supreme court of
Canada (2002- 2008) violated the obligation of Canada under
NAFTA.

(iii) Untimely objection to jurisdiction ratione temporis

a. The claimant argues, as per UNCITRAL Article 21(3)
and other NAFTA awards, Tribunals have consistently found
untimely jurisdictional objections to be procedurally improper
and declined to entertain them on that basis, even where a party
had attempted to reserve its right to raise an objection later than

the Statement of Defence. Respondent had expressly declined to
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object to the jurisdiction on several occasions, namely, during the
First Procedural Hearing, in the Statement of Defence and in the

Counter-Memorial.

b. According to Claimant, Respondent’s interpretation
of UNCITRAL Article 21(3) is inconsistent. The Claimant
mentions that NAFTA itself specifies that Chapter Eleven
proceedings may be governed by the UNCITRAL Rules, and
thus rejects the Respondent’s position that UNCITRAL Article
21(3) is pre-empted by NAFTA.

c. As the Respondents were not sending a response to
the Reply, the Claimant additionally brought to the notice of
the Tribunal that the Respondents were contradicting with
Section 10.2 of the Procedural Order No. 1 (which governs
the scope of written submissions). The Claimant claimed that
the Respondent’s objection on jurisdiction ratione temporis was
incorrect and invalid. This delay increased the entire cost and
hampered the efficiency of the proceeding. The Claimants
clarified that it only brought the Promise Utility Doctrine in the
factual background section of the Reply, to support its arguments

in Respondent’s Counter-Memorial.

(iv) NoA within prescribed time limit

The claimant has made NoA on September 12, 2013,
which was within three years from the dates of the final
judgments. The Supreme Court had rejected Claimant’s request
to appeal the annulment of the Strattera Patent on December 8,
2011 and Zyprexa Patent on May 16, 2013. It was in accordance
with NAFTA Articles 1116(2) and 1117(2), but Respondent

failed to object jurisdiction otherwise.

(v) UNCITRAL Article 21(3) and NAFTA Articles 1116
and 1117 operate together
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Lilly further contended that the disputing party cannot
waive the objection made in pursuant to NAFTA Article
1116(2) and 1117(2), as these provisions set a temporal limit
on a Tribunal’s jurisdiction. With this reasoning, the Tribunal
is bound to address the objection to jurisdiction, under any
circumstances. Although NAFTA can modify the UNCITRAL
Rules, “there is nothing in Articles 1116 and 1117 that indicates
an intent to modify Article 21(3). Instead, without any conflict
between them, Article 21(3) and Articles 1116 and 1117 operate

together in a coherent fashion”.

(vi) Invalidation of Raloxifene Patent

It was consistently contended by the Claimant that
the invalidation of the Lilly patents and the Respondent’s
jurisdiction objection erroneously emphasized on a third patent,
the Raloxifene Patent, which was not the subject matter of the

arbitration.

B. Arguments made by Respondent

(i) It was contended by the Respondent that the Canadian
Patent law did not define the term “useful” and thus lacks the
required jurisprudence. Respondent opposes the interpretations
of claimant that domestic courts are arbitrary or discriminatory.
It claims that the interpretations are completely consistent with
the NAFTA Chapter Eleven and the Patent Act.

(ii) The respondent disagreed with the submission made by
Claimant that the domestic court decisions can be expropriatory
(Article 1110), because if so, “NAFTA Chapter Eleven tribunals
will be transformed both into tribunals with plenary jurisdiction
over all international treaties and supranational courts of
appeal in domestic property law issues”. Canada requested the

tribunal to dismiss the claim and that Lilly be ordered to bear
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all of Canada’s costs in the arbitration. Respondent relies upon
Mondev v United States and argues that the burden of proof lies on
the claimant for establishing that there is denial of justice due to

lack of minimum standard of treatment (Article 1105).

(iii) Timeliness objection to jurisdiction

The Respondent claims that it had made a timely and
prompt objection to jurisdiction. The Respondent argued that
until the Reply was filed by the Claimant, the Respondent
was unsure about the challenge to ‘Promise Utility Doctrine’.
Respondent objected the jurisdiction at the earliest in the next

written statement i.e. the Rejoinder.

According to the Respondent, Claimant suffered no
prejudice in relation to the from the timing of the objection and thus
Article 21(3) cannot be considered as a Defence by the Claimant,
because when the Claimant submitted an additional statement
of claims, Article 21(3) cannot be used to bar a jurisdictional
objection arising from the new version of the claim. However,
the Respondent argued that even if according to the Tribunal the
Respondent objected the jurisdiction sooner, the Claimant still

had a time period of six months to respond in writing.

(iv) Respondent’s Submissions with NAFTA Articles 1116(2)
and 1117(2)

On February 5, 2008, when Claimant’s third patent
Raloxifene suffered a loss, the Claimant failed to bring timely
objections within the limitation period of three years. Similarly,
in the present case, Canada contended that Lilly failed to put
forward its claims as stated in the NAFTA Articles 1116(2) and
1117(2). The Respondent submits that the limitation period
started no later than October 22, 2009 because on the same
date, Supreme Court of Canada denied the appeal of Raloxifene
patent. Thus Claimant’s contention of acquiring knowledge of
Promise Utility Doctrine and a loss as a result of the doctrine

later this, is incorrect.

According to Respondent, “given the lack of data
supporting those patents when they were filed, Claimant knew
of at least some loss of value after the decision in Raloxifene”.
Canada argued that claimant’s claims are beyond the jurisdiction

of the Tribunal and lack merit as a matter of both fact and law.

4. Analysis and Award decided by the Tribunal

The Tribunal unanimously granted that the Claimant’s
contentions were correct and dismissed the Respondent’s
arguments brought forward for the objection on jurisdiction
ratione temporis. The 'Tribunal pointed out that the Respondent
was not able to indicate how the treatment of the Raloxifene
patent can trigger the limitations clock for claims concerning two
other investments, which are legally and factually distinct. On
the other hand, the Claimant was uncertain on how to attain
“knowledge [of] loss or damage” to Lilly Patents in 2009, even

before the courts had issued any decision nullifying them.

The tribunal in its findings suggested that the Promise
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Utility Doctrine did not violate the rights of the claimant under
Articles 1105 and 1110 of the NAFTA as the Doctrine has
developed over the years. This evolution cannot be categorized
as a sudden change. Thus, the Tribunal rejected Lilly’s plea as
it failed to demonstrate legitimate expectations which were

violated by the application of the patent law to the Lilly Patents.

The Tribunal further directed the Claimant to bear the
costs of the said arbitration USD 749,697.97 in total as well as
pay seventy-five percent of Canada’s cost of legal representation
(CAD 4,448,625.32).

5. Remarks and Summary

In the present case, that Promise Ultility Doctrine
was held as applicable by the Tribunal offering Canada an
edge to the rest of the jurisdictions and demonstrating how
the advantage cannot be misused in an international trade
agreement. The case has magnificently set the benchmark for
contesting disputes relating to patent arising under Chapter
Eleven of the NAFTA in future. The foremost purpose of
Promise Utility Doctrine is to benefit the public at large by
ensuring that the invention is useful and fulfills its promise.
The revocation of the Lilly patents from the 20-year monopoly
was on similar grounds. Numerous pharmaceutical companies
in Canada questioned the validity of the Lilly patents owned
by the Claimant. Before commencing arbitration, the Canadian
Courts had affirmed that the Lilly Patents lack the Utility and
the Claimant cannot sell its drug at prices higher than the
affordable generic drugs. Chapter Eleven provides direct access
to the investors to proceed with an International Arbitration
Tribunal. Thus, the Claimant sued the Canadian Government
under the NAFTA Chapter Eleven before an ICSID Tribunal.
Eli Lilly’s claim was an innovative attempt to employ an
international investment agreement to claim compensation for

the invalidation of its patents.

During Tribunal’s analysis, the tribunal did not clarify
upon the legal standards for the protection of Intellectual
Property Rights, but it did establish a platform for their resolution
through Investment Arbitration. The arbitral Tribunal made a
distinction between the national judiciary and the investment
Tribunal, where the latter does not have the authority to review

the prior findings of a national court.

Chapter Eleven has prospered and its highlights includes,
one, there has been no challenge enforcement of the awards,
and two, the parties have remained committed to the concept
of international investor-state arbitration. It can be correctly
stated that the invalidation of the Lilly Patents did not lead
to a denial of justice because the factual ground necessary
to sustain Lilly’s claim was not established. Persuasively, the
allegation of violation in relation to NAFTA Chapter Eleven
Articles 1105 and 1110 are correctly categorized as invalid
due to the evolution of the Canadian legal framework and a
denial would require an act which is “sufficiently egregious
and shocking — a gross denial of justice, manifest arbitrariness,
blatant unfairness, a complete lack of due process, evident

discrimination, or a manifest lack of reasons.”
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[ PART II |

Scope of Ratione Temporis in
an Icsid Arbitration

By Parita Goyal

1. Introduction

Ratione  temporis or temporal jurisdiction simply means
jurisdiction of a court of law over a proposed action in relation
to passage of time.' International Investment Law was facing
problems relating to transparency and legal uncertainty due to
lack of proper perceptive and perceived overreach by investment
tribunals, whose jurisdictional competence is based completely

on the consent of the states and private investors.?

In a general sense, jurisdiction might be defined as
‘the power of the tribunal to hear the case’.® In international
arbitration, where the term of ‘competence’ is often used
synonymously with the notion of jurisdiction,*the jurisdiction
of a tribunal is generally based on the consent of the disputing
parties.> Objections to jurisdiction might be described as relating
to the ‘conditions affecting the parties’ consent to have the

tribunal decide the case at all’.°

North American Free Trade Agreement (“NAFTA”)
Chapter Eleven has been a subject of great interest for many
scholars. It provides for investor — state disputes to be referred to
arbitration pursuant to International Centre For Settlement Of

Investment Disputes (“ICSID”) or United Nations Commission

on International Trade Law (“UNCITRAL”) Rules.”A survey of
more than a hundred treaties was done by the Organization for
Economic Co-operation and Development (“OECD”) in the
year 2012. About seven percent of those sample treaties with
Investor-State Dispute Settlement (“ISDS”) sections contained
a number of statutes relating to limitation. As a result, the
limitation would apply and prohibit the parties to access the
international arbitration because the claim was not brought
within the specified time frame.® Article 1116(2) provides that:

“An investor may not make a claim if more than three years have
elapsed from the date on which the investor first acquired, or should have
Sfirst acquired, knowledge of the alleged breach and knowledge that the

investor has incurred loss or damage.”™

It means that the challenge must be made within a period
of three years, when the investor first acquired knowledge of the
measure or there is an economic cost associated to it. However, the
exact quantum of economic cost is not required. It is important
to note that the above article is the limitation on the right of
the investor and not the competence of the tribunal.'” Timely
actions on claims are fundamental to law’s role in furthering
the stability of our political economy, particularly in the area of

international investment law."!
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Whilst a number of international investment treaties
(notably, NAFTA) contain limitation periods, tribunals
have not often addressed this topic in detail, and there is
no uniform jurisprudence on how limitation periods should
apply. Ultimately, each case has to be analyzed in its own
context.'” The Treaty draws a noteworthy distinction between
claims that are brought by the investor on its own behalf
and claims that are brought by the investor on behalf of its
investment.*Articles 1116 and 1117 grants the investor access
to NAFTA arbitration. According to Articles 1116(2) and
1117(2) of NAFTA, a claim may not be brought to arbitration
if more than three years have elapsed from the date on which
the investor or its investment first acquired, or should have
first acquired, knowledge of the alleged breach and knowledge
that the investor or its investment incurred loss or damage.
The case of Mondev'* supports the argument that there should
be no exceptions to the ISDS as it would provide a platform to
de facto appeals and would only delay the process of arbitration
process.””’A NAFTA Chapter Eleven tribunal is not a tribunal of
general jurisdiction with competence to adjudicate claims for a
breach of other provisions of NAFTA.'®

There are a few interesting legal questions that arose in
the case of Eli Lilly v the Government of Canada.'” One of the key
legal issue raised by the parties in the arbitration was to establish
the scope ratione temporis jurisdiction under NAFTA in an ICSID

arbitral proceedings.

2. Importance of Jurisdiction

All the agreements contracted by an investor who is
investing in a foreign country are often protected by a Bilateral
Investment Treaty (“BIT”). The BIT provides the parties
a right to initiate arbitral proceedings in case of violation
between the parties to a treaty. These treaties are carefully
formulated so that all the parties are completely aware about
what they are indulging into and the jurisdictional aspects
related to it. Jurisdiction plays a vital role in international
investment treaty and thus has to be implemented with greater
care and responsibility. There are three kinds of jurisdiction -
first, jurisdiction rationae materiea i.e. the terms of material
scope of the jurisdiction. Second, jurisdiction ratione personae
which means the personal reach of an agreement. And finally,
jurisdiction ratione temporis which means the temporary scope
of an agreement. NAFTA Article 1116(2) is appropriately
categorized as jurisdiction ratione temporis where the limitation

period for filing the claim is three years.

3. The ‘Time Bar Regime’ as per NAFTA’s Chapter

Eleven: Continuing violations in international law

a) The Doctrine of Extinctive Prescription and Periods of

Limitation

The Doctrine of Extinctive Prescription means failure
to exercise a right or the extinction of a title, due to lack of
implementing it within the time limit prescribed. In such a
scenario, the burden of proof lies upon the claimant to prove

that it was prevented by a sufficient cause to file the claim
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in time. The time at which the objection is raised, plays an

important role for deciding the issue.

Allowing a claim filed by the claimant beyond the
prescribed limit may put the defendant in a difficult situation
because of loss of evidence over the passage of time. It would
be considered wrong on part of the claimant, if the respondent
has to suffer due to the negligence on part of the claimant for

delayed filing and establishment of facts.'®

b) Exemption from Extinctive Prescription and Periods of

Limitation

In certain circumstances, the tribunals of international
law have accepted delay in filing of claim where the claimant
has been able to prove that there was an appropriate reason for
act of delay.""Thus this is an exception to the rule of limitation
period. According to International Human rights law, a
principle has been recognized that a period of limitation does
not begin until a breach has ended.?There are valid exceptions
to this doctrine, but they arise for breach of obligation ‘erga
onmes’ and not in relation to NAFTA. Bin Cheng’s classic
study established the existence of the said Doctrine — one,
delay in the presentation of a claim and two, imputability of

the delay to the negligence of the claimant.?!

¢) Continuing Violations and the Period of Limitation in

Investment Arbitration

Over the years, there have been multiple cases which
involved and raised the question of three-year limitation
period under NAFTA Chapter Eleven Articles 1116 and
1117. However, this is a strict limitation period, whereby the
investor cannot bring a claim on his behalf or on behalf of
an enterprise if a period of more than three years has elapsed
from the date on which the investor first acquired or should
have first acquired, the knowledge of the alleged breach and
knowledge that the investor or the enterprise has incurred a
loss or damage.?’The tribunal has to consider three aspects
while determining whether the claim in within the limitation
period of three years or not. Firstly, the date of the alleged
breach on which the investor first acquired the knowledge.
Secondly, despite the date of actual knowledge is found
to be within the period, it is important for the tribunal to
determine if there was another possible date or time when the
investor could have acquired the desired knowledge. Thirdly,
the investor suffered loss or damage as a result of the acquired

or desired knowledge.

In the case of Feldman v. Mexico,?® the tribunal considered
the meaning of Articles 1116 and 1117 during its Interim
decision on Preliminary Jurisdictional Issues and its final
awards. The main purpose was to eliminate the date for
the limitation period.?* The applicability of the three-year
limitation period was supported by the tribunal but it did
not interfere with the continuing acts.® In two other cases
Merrill &Ring Forestry v Canada®® and UPS v Canada®’, it was
wrongly mentioned that Feldman®® supports the proposition

of continuing acts overriding NAFTA’s three-year limitation
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period.?” But in reality, Feldman clearly states that NAFTA
Article 1116 (2) and 1117 (2) are rigid in nature.

d) Whether NAFTA limitation period can be defeated

There has been no explicit logic given by the investment
tribunals on the issue of borrowing continuing circumstances to
overcome NAFTA’s period of limitation. It can be observed that
the tribunals have taken reasoning from the awards where the
question in front of the tribunal was to determine if the pre treaty
circumstance would fall within the framework of jurisdiction.
This reasoning was then applied to different issues for the acts
which were outside the ambit of period of limitation. It would
be best to digress from the period of limitation, as it would give
the claimant an extended chance of acquiring its lost rights.
However, it is equally essential that the tribunal considers the
main purpose of the NAFTA limitation period and deviate only

when justifiable reasons are given for the said purposes.
4. Conclusion

NAFTA is looked upon as a forward looking treaty
which recognizes importance link between the timing and
the subject matter of a case.**The treaty has be formulated
after considering the needs of the States and thus the
interpretations should be respected by the general principle
of extinctive prescription in International. Law. Interestingly,
there is no concept of precedents under NAFTA *'The ‘context’
and ‘object and purpose’ of NAFTA does not provide any
exceptions to the limitation period of three years and is strictly
enforceable. Inclusion of exception would only hamper with

the Doctrine of Extinctive Prescription. Generally, an alleged
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‘continuing breach’ to NAFTA cannot amount to exception of
Article 1116(2) time limitation.

There have been five awards relating to ‘time bar regime’
under Article 1116(2) and 1117(2) of NAFTA, namely,
Feldman v United Mexico States®?, Mondev International Limited v
USA*, Glamis v United Mexico States**, Grand River Enterprises
v USA*and UPS v Canada.?® Except the last case, all the cases
have affirmed to the three year limitation period. I support
the tribunal’s analytical power and majority decisions in favor
of imposing the three year limitation period. I strongly believe
that in case the parties exceed the given time period of three
years it would amount to abuse of power. The jurisdiction in
an investment arbitral tribunal are either based on the Vienna
Convention on the Law of Treaties, the ICSID Convention or
by individual BIT to look outside the origin of international
law.*” Since the jurisdiction under ICSID are based on consent,
tribunal overreach jeopardizes the legitimacy of the protection
of investment regime. As the regime’s characterization is
facing problems of transparency and legal uncertainty, it has
increased the importance of preserving and reestablishing
the investment tribunal’s alleged proficiency and fairness.
Arbitrators’ sole motive is to identify the intention of the
parties and precedents should be taken into consideration

based on their strength and reasoning.

Parita Goyal
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THE DIFFICULT BALANCE
BETWEEN FLEXIBILITY
AND NEUTRALITY WHILE TAKING
EVIDENCE IN INTERNATIONAL
ARBITRATION

By Mariana de Aratjo M. Lima Di Pietro

ABSTRACT

Arbitration is an adjudicatory method of dispute settlement
that is based on party’s autonomy. Thus, independence and
impartiality, as well as neutrality are essential forits development.
Flexibility, another outcome from party’s autonomy, which is
considered to be one of the major advantages of arbitration,
sometimes seems to enter into conflict with neutrality, raising
questions related to a supposed dichotomy between flexibility

and certainty:

However, it is possible to point out criteria to be
observed by Arbitral Tribunals which are related to the very
own fundaments of flexibility which may serve as guidelines
to mitigate possible conflicts between flexibility and certainty,

namely in cases where parties’ expectations do not meet.
INTRODUCTION

Arbitration can be defined as an alternative method of

dispute resolution in which the parties appoint a third-party

to rule their case. Since arbitration requires adjudication by
someone who is not invested by jurisdictional power - which is
granted to judges - the authority of the arbitrator arises from

the reliance of parties upon the arbitrator they chose.

In this scenario, it is certain that the arbitrator must
inspire trust to all the parties in dispute. Arbitration provides
several mechanisms in the pursuit of this specific purpose,
such as independence and impartiality. Despite the fact that
independence and impartiality are not synonyms to neutrality,

those concepts are usually related.

However, there is another aspect of arbitration which
differs it from State Courts: its flexibility. Even though
several instruments provide rules applicable to the arbitration
proceeding, including international treaties, softlaw, national
laws and rules issued by arbitral institutions, they bring simple
outlines when it comes to the conduction of the proceeding
by Arbitral Tribunals'. In short, their major concern is the
measures to be taken before the arbitral tribunal is set or after

the award is delivered.
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The reason why arbitration rules do not provide a specific
procedure for the taken of evidence is the necessity of granting
a margin for the arbitrators to decide the means they consider

more appropriate for them to reach a conclusion.

Procedural flexibility brings several benefits. It reduces
costs, saves time and provides the opportunity for arbitrators
to solve any punctual doubt that may have been settled by the
evidences brought by the parties.

According to international researches, flexibility is the
most widely recognized advantage of arbitration” and currents
attempts to restrain it are considered to be the greatest danger

faced by arbitration®.

The importance of flexibility to arbitration is undisputable.
While explaining the advantages of arbitration in relation to
litigation in State Courts, BORN focuses on the importance
of tailored solutions for complex international business

controversies:

“Equally, the litigation procedures used in national courts are
often ill-suited for both the resolution of international commercial disputes
and the tailoring of procedures to particular parties and disputes, while
decision-makers often lack the experience and expertise demanded by
complex international business controversies. In all of these respects,
international arbitration typically offers a simpler, more effective and
more competent means of dispute resolution, tailored to the needs of

business users and modern commercial communities.”™

There are no doubts, thus, that flexibility is, at least,
as important to arbitration as neutrality, independence and
impartiality. Also, even though procedural flexibility and
neutrality are not intrinsically contradictory, occasionally
decisions taken by arbitral tribunals may lead to unbalance
between parties in an arbitration, mostly when taken in more

advanced stages in the taken of evidences.

Such unbalance is especially common in taken of evidence,
as explained by MARGHITOLA:

“Among the principles of procedural nature, the most mentioned
is that the arbitral tribunal should respect the common expectations
of the parties. This principle is in tension with another fundamental
principle of international arbitration, namely, the discretion of the

arbitral tribunal.”™

Cases in which the discretion of the arbitral tribunal may
meet the expectations of only one of the parties, however, may
cause the uncomfortable sensation that neutrality may has

been violated.

This article aims, at first to further explain concepts
involved in the analysis, departing from the idea that arbitration
is an adjudicatory mean of dispute settlement based on party’s
autonomy. Then, it is purposed to analyze the meaning of
party’s expectations, independence, impartiality and neutrality,
explaining the differences between them. Next, it is intended

further investigate the principle of flexibility in order to
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understand its full content and possible self-imposed limits.
Finally, the article will analyze a hypothetical case in order to
suggest possible solutions for the Arbitral Tribunal in case of

conflicts of parties’ expectations.

The purpose of this article is to propose possible criteria
to be taken into consideration in cases of conflicts of parties’
expectations, enhancing the quality of the relationship with the

parties as well as the certainty of the award to be rendered.

ALTERNATIVE DISPUTE SETTLEMENT AND
ARBITRATION

Disputes are natural to human’s relationships. Some
disputes are irrelevant for domestic or international legal
framework. However, some disputes concern legal instruments

and provisions.

Thus, parties have two options when facing a legal dispute.
On one hand, it is possible to settle the matter by a mutual
agreement — which can be spontaneously achieved or through
the support of third parties. On the other hand, it is common for

parties to request a neutral third party to adjudicate it for them.

In most cases, such neutral third party is a State Judge,
who is invested with Jurisdiction — the power granted to the
State for it to rule their disputes in order to maintain social

peace and order.

There are situations in which the parties, nonetheless,
decide to submit their dispute for a third party who is not a
State Judge to adjudicate the matter for them. The reason that
may lead the parties to choose not to submit their case to the
Judiciary may vary. Sometimes the key issue is the interest in
obtaining a final decision within a shorter time frame; in other
occasions, the lack of confidence of the parties in the capacity of
the State to keep confidential information leads them to seek a

private arbitrator, among other reasons.

However, their reliance in the arbitrator’s capacity to
adjudicate their dispute in a satisfactory manner in accordance
to the rule applicable to the case is essential for them to submit

their case to an arbitration.

This is the reason why the common expectation of the
parties, regarded as a shade of the party’s autonomy, is generally
recognized as the rule underlying each procedural decision taken

by the Arbitral Tribunal:

“The taking into account of the common expectations of the parties
is an autonomous concept of international arbitration. In litigation, the
procedure is not adapted to the expectations of the parties, but is conducted
in accordance with the provisions of national codes of civil procedure.
Therefore, the same concept cannot apply to litigation. Hence, only
sources of international arbitration are relevant for the concept of common

expectations of the parties.

The common expectations of the parties must be seen against

the background of party autonomy. Party autonomy is one of the most
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important principles in international arbitration. It guarantees that
the parties can determine the arbitration procedure. The common
expectations of the parties can be considered a smaller counterpart of
party autonomy. This concept creates the duty of the arbitrators to take
into account the common expectations of the parties when the parties do

not agree on procedural issues.”

There are occasions in which the expectations of parties
in dispute are similar. For instance, when the negotiators of the
agreement whose interpretation is in dispute are from civil law
countries, it is presumable that both parties’ expectation is that

discovery rules will not apply to the proceeding.

But there are occasions in which procedural expectations of
the parties are mutually opposed. In such situations, the Arbitral
Tribunal should, under its discretion, take a decision which is

deemed the most appropriate to the case.

Under the circumstances of conflicts of party’s
expectations, the Arbitral Tribunal is not bound to the duty to
follow the middle path, unless there are legal provisions setting

forth such an obligation’.

PARTY’S AUTONOMY

As mentioned, the legitimacy of State Courts is based on
State’s sovereignty while in arbitration it resides on the collective
recognition by the international community of an adjudication

process based solely on party’s autonomy?®.

In other words, arbitration is a dispute settlement method

entirely designed by parties, who decide not only the adjudicator.

e
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Of their case, but also the applicable substantial and
procedural lawlIt is certain, however, that while defining their
dispute settlement mechanisms, the parties may expressly agree
on several aspects of said procedure and, on the other hand,
leave some of their expectations aside of the arbitration clause or

agreement.

The expectations which have not been expressly mentioned
in the arbitration clause or agreement, nevertheless, still integrate

party’s autonomy and should be considered by arbitrators.

It is important to mention that party’s expectation, as a
spectrum of party’s autonomy, is not a synonym to the perspectives
of arbitration users — which can be defined as the outcome parties

imagine to obtain when submitting their disputes to arbitration.

The first concerns rules applicable to the procedure that
the parties legitimately presume to govern their dispute; the
second relates to the features of the proceeding. As an example,
international surveys point out that one of the major problems that
bother arbitration users is when the arbitrator is overly flexible,
losing control of the proceedings’. In this case, the criticism does
not rely on supposed violation of party’s expectations, but in their
perspective that the arbitrator should limit the requests brought

by parties in order to organize the arbitration proceeding.

That being said, it is essential to recognize that, while
drafting arbitration clauses or agreements, parties have
expectations on the possible proceeding to be initiated in case
they need to settle their disputes. Some of these expectations
will necessarily be provided in the arbitration clause — namely

the seat of the arbitration, number of arbitrators, the language
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of the proceeding, the rules applicable to the proceeding, the
rules applicable to the dispute... However, it is often that some

expectations are not expressed by negotiators.

The Arbitral Tribunal, in this scenario, is supposed to
follow, as long as possible, parties’ expectations, which are bound

to party’s autonomy.

NEUTRALITY

Arbitration is, thus, entirely based upon party’s autonomy:
In opposition to States Courts, which follow a strict set of rules
applicable to every dispute, the parties have the flexibility of
choosing not only the professional who will adjudicate their
case, but also the material and procedural rules applicable to the
case, the language of the proceeding, the number of arbitrators,

among other aspects of the proceeding.

In short, when it comes to arbitration, parties have
freedom to specify any aspect relevant for the settlement of
their disputes. Even if parties do not expressly provide for some
of those aspects in the arbitration agreement, they still have

expectations on them.

There are cases in which parties’ expectations meet and
there are cases in which they collide. Arbitral Tribunals, however,
must issue procedural decisions in cases of opposed expectations
by parties and, in many cases, it is not possible to simply follow
the middle path (to apply the rules of discovery or civil law rules

for the taken of evidences, for example).

The question that arises is how to guarantee that the
decision taken by the Arbitral Tribunal in cases of conflicts of
party’s expectations is neutral. This question is particularly
interesting taking into consideration the fact that the expectation
of one of the parties will prevail as soon as the Arbitral Tribunal

renders the decision.

In order to answer the question, it is important to bear in
mind the fact that the arbitrator’s central obligation is to settle

the dispute in an adjudicatory manner'’.

In addition to this central obligation, it is certain that the
arbitrator must perform his role in an impartial and independent
manner. In this sense, it is remarkable that almost every national
arbitration act or institutional rule'' establishes the obligation of

arbitrators to conduct the dispute accordingly to those duties.

The Brazilian Arbitration Act, for instance, provides the

following duties:

“§6 The arbitrator must follow the duties of impartiality,

independence, competence, diligence and discretion while performing his

function.” 1

As a result, it is certain that arbitrators must act in an
impartial and independent manner while adjudicating'.
However, neither independence, nor impartiality meet the exact

sense of neutrality.
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Independence and impartiality can be defined by
the inexistence of conflicts on interests'*, resulting on the
arbitrator’s obligation of disclosure'”. Neutrality goes beyond,
meaning equality between the parties in dispute'®. Therefore,
neutrality relates more to the principle of due process than to

party’s autonomy.

Even though neutrality does not correspond to
independence and impartiality, it is still a fundamental
principle of arbitration. For this reason, important instruments
expressly provide the obligation of arbitrators to treat parties

in an equal manner.

For instance, article 17 (1) of 2013 UNCITRAL Rules
brings neutrality as one of the first principles to be followed by

arbitrators:

“Section 111. Arbitral proceedings - General provisions

Article 17

Subject to these Rules, the arbitral tribunal may conduct the
arbitration in such manner as it considers appropriate, provided that
the parties are treated with equality and that at an appropriate stage
of the proceedings each party is given a reasonable opportunity of

presenting its case.””

There are no doubts, in this context, that arbitrators
must treat the parties with equality, even though neutrality
is not necessarily related to party’s autonomy. In view of
this principle, one may have the following question: how to
guarantee that the decision taken by the Arbitral Tribunal in

cases of conflicts of party’s expectations is neutral?
FLEXIBILITY

As already mentioned, flexibility is another important
principle of international arbitration. As a matter of fact, it is
one of the key elements that, together with party’s autonomy,

differs arbitration from litigation in State Courts.

The concept of flexibility implies, on one side, leaving
the parties free to devise procedures tailored to a particular
dispute and legal or cultural setting; and, on the other side,

providing discretion for arbitrators to do the same.

The 2013 UNCITRAL Rules, for instance, provide for
flexibility, regarded as the discretion granted to the Arbitral
Tribunal while conducting the proceedings, with the same

importance of neutrality:

“Section I1l. Arbitral proceedings - General provisions

Article 17

(..)

The arbitral tribunal, in exercising its discretion, shall conduct
the proceedings so as to avoid unnecessary delay and expense and to

provide a fair and efficient process for resolving the parties’ dispute.”"*

At this point, reference is made to the importance of
tailored solutions for complex international disputes, pointed out

by BORN'". It is possible to state that flexibility in arbitration is
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essential in order to enable arbitration to reach its main purposes,

namely, providing greater efficiency and better results to disputes.

It is also important to bear in mind that procedural
flexibility in arbitration must not be regarded as an isolated
principle. It must — as any principle — be interpreted in view
of its purposes. As a result, when it comes to the discretion
of arbitrators, flexibility is limited to the extent it leads to a

fair and efficient process for resolving parties’ dispute.

In other words, flexibility does not mean that arbitrators
should allow the parties to conduct the process solely in
the manner they desire. During the proceeding, there are
timetables to be followed and rules that must be observed
by parties. It is, though, necessary to establish rules for the
proceeding in order to pursuit efficiency and fairness®'. The
difference between arbitration and litigation in State Courts
is the fact that, in arbitration, it will be possible for arbitrators

and parties to set rules made specially for their dispute®?.

An excessive elasticity of proceedings, on the other
hand, results in loss of control of the procedure by the Arbitral
Tribunal and, consequently, unnecessary delay and expenses®.
Therefore, when dealing with flexibility, it is important to
truly understand the concept, otherwise it may be regarded as

anarchy — leading to unfairness and inefficiency.

Finally, in view of the actual meaning of “discretion of
arbitrators”, it is possible to answer the question as how to

guarantee neutrality in cases where parties’ expectations collide.

Taking into consideration that arbitrators must exercise

their discretion in order to avoid unnecessary delays and
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expenses, and also to provide a fair and efficient guidance to
the proceeding, it is possible to claim that the expectation

which better meets those requirements should prevail.

HYPOTHETICAL CASE

Considering that parties to an arbitration may have
different expectations regarding the conduct of the proceeding
by the Arbitral Tribunal and that, in these cases, it is expected
that the Arbitral Tribunal decides the manner that meets better
the purpose of avoiding unnecessary delays and expenses - but
granting both the opportunity to present their cases - it is
important to verify if this criterium is potentially applicable

in real arbitrations.

In this context, it is suggested an exercise of applying
the proposed criterium to a hypothetical case in order to

verify its possible outcomes.

Supposing that a company (“Claimant”) files a request
for arbitration claiming the reimbursement of additional costs
it was obliged to pay within an Agreement entered into with
COMPANY B (“Respondent”). Claimant alleges not having
undertaken the responsibility for those additional costs in the
Agreement and, as proof of the amounts supposedly paid, it
files several spreadsheets it prepared stating the values and

payment dates.

After the appointment of three arbitrators, the Arbitral
Tribunal establishes a provisional timetable providing the
dates for the parties to file the Statement of Claim, Statement
of Defense, Claimant’s Rejoinder and Defendant’s Rejoinder.
After Defendant’s Rejoinder, the Arbitral Tribunal issues a
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procedural order to start taking the evidences, providing the
application of the IBA Rules.

In this context, Claimant requests the Arbitral Tribunal
to appoint an accountant expert in order to verify the total
amount to be reimbursed. Defendant objects to the request
for an expertise, claiming that the core of the dispute lies on
which party is obliged to pay the supposedly additional costs
and that Claimant has not proved having paid any amount,
since the only documents filed were spreadsheets unilaterally

produced, which are not actual proves of payment.

Despite the Defendant’s objection, the Arbitral
Tribunal allows the production of the expertise. After such
decision, it takes about 1 (one) year for the expert to present
its report. In the report, the expert calculates, based solely on
the spreadsheets, the amounts supposedly paid by Claimant,
disclosing the information that it was not possible to verify
the accuracy of the values, since Claimant did not provide any

actual proof of payment.

The Arbitral Tribunal, then, provides a 30 days term for
the parties to file reports prepared by their technical assistants.
Within such term, Claimant files a report prepared by its
technical assistant together with all the proves of payment,
which had never been presented to Respondent, Expert or

Arbitral Tribunal until that moment.

In view of the documents filed by Claimant, Respondent
files an objection to the acceptance of the new documents by
the Arbitral Tribunal.

In this scenario, it is possible to verify a conflict of
party’s expectation. Considering that neither the arbitration
clause, institutional rules, the IBA Rules on the Taking of
Evidences in International Arbitration, nor the Terms of
Reference provide a deadline for parties to file new evidences
and that both parties have their seats in civil law countries, it
is understandable that Claimant had the expectation of being
allowed to file the evidences in any moment of the proceeding
while Respondent had the expectation that Claimant would
not be allowed to file new evidences after the beginning of the

expertise.

It is certain that the Arbitral Tribunal would need to
resume a new phase of the expertise in order to grant equal
opportunity for the Respondent** to analyze each of the new
documents presented in order to verify, for instance, their
applicability to the case, and then to be able to follow the new

calculations to be made by the Tribunal appointed expert.

It is true that possibly accepting the Claimant’s
Technical Assistant Report would avoid delays and expenses,
but it would violate arbitrators’ obligation to allow both
parties to present their cases. The reason for that is the fact
that Respondent would not be granted with the opportunity
to duly analyze the new documents or to have any sort of
influence in the report taken into account by the Arbitral
Tribunal.
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Therefore, considering the necessity of the Arbitral
Tribunal to avoid unnecessary delays and expenses, a good
solution would be, under its discretion, to analyze the legal
aspect of the dispute prior to the material one, issuing an

award rejecting the claim or a partial award accepting it.

As an outcome of an award rejecting the claim, for
instance, with grounds on the understanding by the Arbitral
Award that the payment of the additional costs is due by
Claimant due to the nature of the Agreement, it will not be

necessary to impose additional delays and costs to the parties.

On the other hand, a partial award accepting the claim
could bring provisions as to the conditions for Claimant to
obtain the reimbursement of said additional costs, which
could be useful guidelines for Respondent as well as for the
expert in the analysis of the new documents filed by Claimant,
providing greater efficacy to the new phase of the expertise in

order to reduce delays and expenses.
CONCLUSION

Potential conflicts between flexibility and neutrality
or certainty are commonly pointed out in researches and
by academics®. It is also often to find criticism on attempts
to regulate flexibility, a trend which received the name

“judicialization of arbitration”?°.

However, flexibility, as any principle, is not be interpreted
alone. It should be regarded as a principle belonging to a
juridical regime (arbitration law), which has a purpose. As
a result, the limits to flexibility should not be imposed by
other means than its own determinations. Said self-imposed
limits, on their turn, could work as criteria to be adopted
by Arbitral Tribunals, under their discretion, as guidelines
for their decision in conflicts of parties” expectations, which
would provide greater certainty for arbitration users and, still,

maintain flexibility untouched.

The outcome arising from this proposition could be
nothing but positive. In fact, it mitigates tension between
flexibility and neutrality, reducing costs and delays in
arbitrations, enhancing the quality of the relationship between
Arbitral Tribunal and the parties and, by the end of the day,
assure certainty of the arbitral award and the satisfaction of

arbitration users.

Mariana de Aratjo M. Lima Di Pietro
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Member Group of the Chartered Institute of Arbitrators and is
currently member of the Chartered Institute of Arbitrators.

Gongalo attended the Ist Intensive Program for Arbitrators
organized by the Portuguese Chamber of Commerce and
Industry in April 2015.

He has been a speaker in several national and international

conferences focused on arbitration.

Besides publishing in English and Portuguese regarding various
arbitration matters, Gongalo is also Co-Founder of YAR - Young

Arbitration Review,.

Gongalo also co-founded AFSIA Portugal (2010), the national
branch of Alumni & Friends of the School of International
Arbitration (AFSIA), of which he is a member.

Gongalo published recently articles about arbitration in
Portuguese speaking countries and recently about rules of
evidence in arbitration for the book “La prueba en el

procedimiento arbitral”.
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KKIRAN
NASIR GORE

KGran Nasir Gore focuses her practice on U.S. and

transnational dispute resolution. She specializes in
complex civil and commercial litigation, international
commercial — arbitration, investor-state  dispute
resolution, litigation in aid of arbitration, and global
investigations. Her experience spans a variety of
industries, including non-profits, luxury goods, medical
devices and pharmaceuticals, natural resources, energy,
shipping, and transport. Kiran obtained her J.D.
at Brooklyn Law School and her B.A. magna cum
laude at New York University’s Gallatin School of

Individualized Study.

Kiran has previously served as a Senior Associate
in the Washington, DC office of Three Crowns LLP
(2014-2017) and as an Associate in the New York
office of DLA Piper LLP (2010-2014). She currently
serves as an Independent Counsel and Legal
Consultant (2017-Present), Professorial Lecturer
in Law at The George Washington University Law
School (2018-Present), and Lecturer at New York
University’s Global Study Center in Washington,
DC (2019-Present). She can be contacted at kiran.
gore(@gmail.com

JOAO LAMY
DA FONTOURA

Jodao Lamy da Fontoura’s practice focuses on Public
Law and Dispute Resolution. Jodo has steadily
worked on cases concerning markedly the judicial
review of administrative action, public procurement
disputes, breach of contract or disputes on the
marketing of generic medicinal products.

He has also taken part in international arbitration
proceedings under the rules of the International
Chamber of Commerce and the OHADA.

Jodo is post-graduated in Administrative Litigation
and in Arbitration and has published a number of
articles on Constitutional Law, European Union
Law and Public Procurement.

He is a member of the Portuguese Arbitration
Association and of several young arbitration
practitioners’ fora and of the panel of arbitrators of the
Centre for Administrative Arbitration since 2015.
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s, BENJAMIN
A ‘ LISSNER

Benjamin Lissner is a Partner in the dispute resolution
practice group of CMS Germany. He specializes in
national and international arbitration as well as in
other types of alternative dispute resolution. He
acts as counsel and arbitrator, in particular in post-
M&A disputes as well as in commercial disputes and
disputes relating to plant construction and involving
technical matters. He is experienced in all major
arbitration and ADR rules (e.g. DIS, ICC, Swiss
Rules, VIAC, SIAC, UNCITRAL and KCAB). Clients
are large- and medium-sized companies, including
Asian and in particular South Korean enterprises.
Benjamin joined CMS in 2009 and became Partner
in 2018.In 2015, he was also seconded to the leading
international arbitration team of the law firm Bae,
Kim & Lee in Seoul, South Korea.

BERNARDO
CARTONI

Bernardo Cartoni is a double qualified lawyer (Italy and

Poland), Founder and Managing Partner of Kancelaria
Prawnicza Bernardo Cartoni i Wspdlnicy, boutique law
firm based in Warsaw and Rome. Bernardo is a Fellow
of the Chartered Institute of Arbitrators and he is listed
in the SHIAC Panel of Arbitrators, in the HKIAC List
of Arbitrators and he is also member of several arbitral
institutions spanned all over the world (LCIA, SAC,
AIA, AtAS, ASA, Delos, MCN, Lewiatan, etc.).

Bernardo has also written some papers on arbitration-
related issues (the latest ones are about: a) Third
Party Funding in Hong Kong and Singapore and b)
Witness Preparation). He focuses in international
disputes (arbitration and litigation both) regarding
commercial trade, M&A, IP rights, construction and
maritime law. He assists in contracts negotiations,
too. Bernardo regularly serves as volunteer arbitrator
in the Vis Moot and in the FDI Moot. Currently,
he is studying in order to be qualified as Solicitor in
England and Wales.
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Dermot Flanagan S.C. was called to the Bar of Ireland
in 1987 and appointed Senior Counsel in 2000. Mr.
Flanagan is a Fellow of the Chartered Institute of
Arbitrators and acts as mediator, arbitrator and in
expert determinations. He practices from the Law
Library, Dublin & as an arbitrator/mediator from 33
Bedford Row, London. Mr. Flanagan has particular
experience in public and private infrastructure
disputes. His practice experience covers road schemes,
landfill, marine and wastewater/water; metro; airport
and strategic development zones. Mr. Flanagan is a
member of the panel of Arbitrators of the Law Society
of Ireland and the Dispute Resolution Authority of
the Gaelic Athletic Association. He has recently
been appointed as Judicial Chair to Sport Dispute
Solutions Ireland (SDSI).

DOWLING-HUSSEY

Arran Dowling-Hussey was called to the Bar of
Ireland in 2003. Mr. Dowling-Hussey is a Fellow
of the Chartered Institute of Arbitrators (‘CIArb’)
and holds a Diploma In Arbitration Law and
International Commercial Arbitration.

He acts as an adjudicator, arbitrator and mediator
practising from the Law Library, Dublin and 33
Bedford Row, London. Mr.Dowling-Hussey has
a broad background in civil and commercial law
but his work often involves construction law. He
is co-editor of the Construction, Engineering and
Energy Law Journal of Ireland and the co-author of
three editions of Arbitration Law the leading Irish
textbook on the subject published in 2008, 2014
and 2018. Mr. Dowling-Hussey is a member of the
CIArb Board of Trustees and a former member of
their Board of Management.

©2011. YAR - Young Arbitration Review ¢ All rights reserved



TRIPATHI

Yashasvi Tripathi received Master of Laws (LL.M.)
from New York University School of Law in May
2018. Based in New York, she is an enthusiast
of international commercial and investment
arbitration. She pursued courses in international
arbitration and litigation in LL.M. She authored
three research papers in the field of international
arbitration and commercial litigation during the

program.

She has contributed to Kluwer Arbitration Blog
as an author. She has cleared the New York Bar
Examination, February 2019 and is a registered
advocate in India since July 2017.

She completed B.A.LL.B (Hons.) from National
Law University, Delhi in June,2017. During the
program, she interned at the top law chambers
and law firms of India, including Shardul
Amarchand & Mangaldas, AZB & Partners,
Trilegal and Khaitan. She also interned with a
judge at the Supreme Court of India, with the
former Additional Solicitor General of India, and
a Senior Advocate at the Supreme Court of India,
where she extensively worked on commercial law
and arbitration matters at the High Court of
Delhi and the Supreme Court of India.

Further, during the B.A.LL.B program, she was
appointed as student editor of two international
publications, viz, Indian Yearbook of Comparative Law,
pub. by Oxford University Press and International
Journal of Transparency and Accountability in
Governance, 2015. She is the recipient of “The Best
Memorial Award” at 13" Henry Dunant Moot Court
Competition.

She can be reached at yt1401@nyu.edu
LinkedIn profile: https://www.linkedin.com/in/
yashasvitripathi/

Languages: English and Hindi
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PARITA
GOYAL

Parita Goyal is a qualified lawyer from India. She

is currently pursuing her LLM from Queen Mary;,
University of London (Russel Group).

Her specialism is Comparative and International
Dispute Resolution. Prior to this she did her
Bachelors” in Law and her undergraduate degree
from Symbiosis International University (India)
and University of Delhi (India) respectively.

She has been an active member of NGO’s and
voluntary work, and has also taken up various
duties of responsibility at University level. She aims
at working at an international law firm for more
exposure and experience which will help her diversify
her profession in the field of dispute resolution.

I MARIANA
DE ARAUJO
M. LIMA
DI PIETRO

Mariana obtained her bachelor’s degree in Law in the
University of Sao Paulo (USP — Brazil). She is specialist
in IP Law (IICS — Sao Paulo, Brazil) and European Law
(Universidad Alcala de Henares — Spain).

She has also obtained a master’s degree in international
law in the University of Sao Paulo (USP — Brazil). She is
an experience attorney, acting in complex litigation and
arbitration cases, involving IP rights, investment law,
corporate law, infrastructure, contract law, civil liability
and international trade.

She is complex litigation and arbitration partner in the
law firm Fuchs & Lima Di Pietro Advogados.
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